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Court of Appeals of the District of Columbia 


No. 5142. 

j 

Isaac Goldmann Company, Appellant, 

| 

vs. | 

David H. Blair, Commissioner of Internal Revenue. 


1 Docket Number 11871. 

Isaac Goldman Company, 80 Lafayette St., New Yprk, N. Y. 

vs. 

, 

Commissioner of Internal Revenue. 

For Taxpayer: Henry M. Powell, Frederickj Schwert- 
ner, Esqs. 

For Commissioner: 0. Bennett, Esq. 

Docket Entries . 

1926. 

Feb. 10. Petition received and filed. j 

“ 17. Copy of petition served on Solicitor. 

“ 17. Notification of receipt mailed taxpayer.! 

Apr. 15. Answer filed by Solicitor. 

“ 20. Copy of answer served on taxpayer—General Cal¬ 

endar. 

1928. | 

Jun. 27. Hearing date set 9-12-28. 

Sept. 12. Hearing had before Mr. Littleton on respondent’s 
motion to dismiss. Granted. 

“ 15. Order of dismissal entered. 

Nov. 2. Motion to restore petition to calendar filed by tax¬ 
payer. 

“ 6. Copy of motion served on taxpayer, j Assigned 

11-21-28. 


1—5142a 
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Nov. 7. Copy of motion served on G. C. 

“ 21. Hearing had before Mr. Littleton on motion to 

vacate dismissal no objection—granted rein¬ 
stated for hearing Jan. 21, 1929. 

“ 21. Order vacating order of dismissal and placing 

proceeding on day calendar of 1-21-29 entered. 

Dec. 10. Application for order to take depositions, filed by 
taxpayer. 

“ IS. Order to take depositions of Nathan Goldman et 
al. entered. 

1929. 

Jan. 10. Depositions of Nathan Goldman filed (2) Comm. 

served by Board. Taxpayer served by notary. 

“ 11. Copy of depositions served on G. C. 

“ 21. Hearing had before Mr. Murdock on merits. Sub¬ 

mitted on depositions and brief of petitioner. 
Petitioner’s brief due Feb. 21, 1929. 

“ 23. Transcript of hearing of Jan. 21, 1929 filed. 

Feb. 6. Bequest for findings of fact and brief filed by tax¬ 
payer. 

Oct. 28. Findings of fact and opinion rendered. John E. 

Murdock, Div. 3. Judgment will be entered for 
respondent. 

“ 28. Decision, entered—John E. Murdock. Div. 3. 

1930. 

Jan. 17. Stipulation that decision of Bd. may be reviewed 
by D. C. Ct. of Appeals filed. 

“ 17. Petition for review by D. C. Ct. of Appeals with 

assignments of error filed by taxpayer. 

“ 20. Proof of service filed. 

“ 20. Prascipe filed. 

“ 20. Proof of service filed. 

Now, February 5, 1930, the foregoing Docket Entries 

certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals . 



I 


ISAAC GOLDMANS CO. VS. COMMR. OF INT. REf. 3 

| 

j 

2 Filed Feb. 10, 1926, United States Board of Tax 

Appeals. 

i 

i 

United States Board of Tax Appeals, j 

| 

Docket No. 11871. ! 

j 

Appeal of Isaac Goldmaxn Company, 80 Lafavette Street, 

New York City, X. Y. ' 

Petition. | 

j 

The above named taxpayer hereby appeals frcjm the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in the deficiency letter dated Dec. 14tli, 1^25, under 
the symbols IT :E .-SM-60D CE-A, and as the b|sis of its 
appeal sets forth the following: j 

1. The taxpayer is a corporation organized junder the 
laws of the State of New York, with its principal office at 
No. 80 Lafayette Street, New York Citv. 

2. The deficiency letter (a copy of which is attached 
hereto) was mailed to the taxpayer on Dec. 14th,j 1925. 

3. The taxes in controversy are income and profits taxes 

for the fiscal year ending April 30th, 1921 in connection with 
the Revenue Agents’ report dated March 9th, 11925, and 
the amount in controversv is more than $10,000, to wit, 
$10,302.48. ‘ j 

4. The assessment was made whollv without Warrant of 
law as the time within which any tax could be lakvfullv im- 
posed against your petitioner for the fiscal year 1921, which 
ended on the 30th day of April, 1921, expired oh the 15th 
day of July, 1925, four years after the tax report of your 
petitioner was filed with the Treasury Department, said 
tax report having been filed on the 15th day of July, 

1921. 1 

3 5. The determination of the tax contained in the 
said deficiency letter is based upon thej following 

errors: 

a. The Commissioner (and Field Agents) erroneously 
disallowed the amount of depreciation which thp taxpayer 
deducted in its return ; 

2—5142a | 

I 
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b. The Commissioner (and Field Agents) erroneously 
disallowed the deduction for bad debts which the taxpayer 
claimed in its return. 

6. The facts upon which the taxpayer relies and the basis 
for its appeal are as follows: 

a. $40,191—1 for depreciation of machinery, fixtures, etc. 
for the fiscal year in question, whereas the Commissioner 
(and Field Agents) have only allowed the taxpayer $14,- 
687.66. 

Irrespective of any percentage or ratable amount of de¬ 
preciation that may have been used, there was an intensive 

and extraordinarv use of the maeliinerv and fixtures for 

* » 

the year in question and in the taxpayer’s line of business, 
which justified the amount deducted, and the taxpayer is 
ready, upon the hearing of the appeal herein, to make proof 
thereof. 

b. There was also error in the amount of bad debts dis¬ 
allowed of which the taxpayer will make proof upon the 
hearing of the appeal herein. 

7. The taxpayer, in support of its appeal, relies upon 
the following propositions of law: 

a. That the taxpayer is entitled to a reasonable allow¬ 
ance for exhaustion, wear, and obsolescense of property 
used in its trade or business and that all factors bringing 

o o 

about such exhaustion, wear, tear and obsolescence must 
be taken into account. 

b. That debts ascertained to be worthless and charged 
off within the taxable year may be deducted. 

When satisfied that a debt is recoverable only in part 
the Commissioner may allow such debt to be charged off 
in part. 

4 8. That the four years’ Statute of Limitations ap¬ 

plied to the assessment of taxes under the 1921 act 
for a fiscal year ending in 1921. 

Wherefore the taxpayer respectfully prays that this 
Board mav hear and determine its appeal. 

ISAAC GOLDMANN COMPANY, 
i By NATHAN GOLDMANN, 

President. 

HENRY M. POWELL, 

Of Counsel for Taxpayer, 

51 Chambers Street, N. T. City . 
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| 

i 

State of New York, 

7 

County of New York, ss: 

Nathan Goldmann, being duly sworn, says that |he is the 
president of the Isaac Goldmann Company, abo\je named, 
and as such is duly authorized to verify the foregoing pe¬ 
tition; that he has read the said petition and is familiar 
with the statements therein contained, and that;the facts 
therein stated are true, except such facts as ajre stated 
to be upon information and belief, and those facts he be¬ 
lieves to be true. 

NATHAN GOLDMANN. 

I 

| 

Sworn to before me this 9tli dav of Februarv,; 1926. 
[notary seal.] WILLIAM E. HARRS, 

Notary Public, Queens County. 

i 

Clerk’s No. —, Register’s No. 465. j 

Certificate filed in New York County. | 

Clerk’s No. 512, Register’s No. 6378. j 

Commission expires Mar. 30,1926. 

I 

i 

I 

5 Exhibit “A.” j 

j 

Copy. 

Form NP-2. j 

i 

| 

Treasury Department, Washington, i 

i 

Office of Commissioner of Internal Revenue. 

IT :E :SM-60D CE-A. Dec. ill, 1925. 

Isaac Goldman Company, j 

80 Lafayette Street, j 

New York, N. Y. j 

Sirs: 

An audit of your income and profits tax return for the 
fiscal year ended April 30, 1921, has resulted in ;the deter¬ 
mination of a deficiency in tax in the amount of $10,302.48, 
as outlined in Bureau letter dated November 5, 1925. 
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In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from date 
of mailing of this letter within which to file an appeal con¬ 
testing in whole or in part the correctness of this determi¬ 
nation. Any such appeal must be addressed to the United 
States Board of Tax Appeals, Washington, D. C., and must 
be mailed in time to reach that Board within the 60-day 
period. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assess¬ 
ment in accordance with the final decision on such appeal 
has been made, no claim in abatement in respect of any 
part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT:E:SM-60D; 
CE-A. In the event that you acquiesce in a part of the 
determination, the agreement should be executed with re¬ 
spect to the item agreed to. 

Respectfully, 


i 


D. II. BLAIR, 

Commissioner, 
By C. R. NASH, 
Assistant to the Commissioner. 


Inclosures: Agreement—Form A. 

Now, February 5, 1930, the foregoing Petition certified 
from the record, as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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I 

i 


► 


6 Filed Apr. 15, 1926, United States Board of Tax 

Appeals. 

. 

; 

United States Board of Tax Appeals, j 

i 

! 

Docket Xo. 11871 

i 

Appeal of Isaac Goldman Company, 80 Lafayette Street, 

New York, X. Y. 

I 

i 

Answer. 

i 

Xow comes the Commissioner of Internal Reveijue by his 
attorney, A. W. Gregg, Solicitor of Internal Revenue, and 
for answer to the petition of this Taxpayer admits, alleges 
and denies as follows: 

i 

1. Admits the allegations of fact contained herein. 

2. Admits the allegations of fact contained herein. 

3. Admits the allegations of fact contained herein. 

*- i 

4. Denies that the time within which the tax of this tax¬ 
payer for the fiscal year ended April 30, 1921, coujd be law¬ 
fully imposed against this taxpayer expired on the 15th 
day of July, 1925. Denies that this taxpayer filed on July 
15, 1921, an income and profits tax return within the mean¬ 
ing of Section 277 (a) (2) of the Revenue Act of 1926, show¬ 
ing the amount of income and excess profits and vfar profits 
taxes imposed by the Revenue Act of 1921, nor of such act 
as amended, for the taxable year 1921. Alleges that the 
income tax return filed by this taxpayer showing the amount 
of income, excess profits and war profits taxes imposed by 
the Revenue Act of 1921 for the taxable vear 1921 was filed 

4> 

by this taxpayer on January 14, 1922. 

5(«). Denies that the Commissioner erroneously dis¬ 
allowed the amount of depreciation which this taxpayer de¬ 
ducted in its return. 

7 5(5). Denies that the Commissioner erroneously 
disallowed the deduction for alleged bad debts which 

the taxpayer claimed in its return. 

6. Denies that this taxpayer sustained depreciation in 
the amount of $40,191.21 during the fiscal year ended April 
30, 1921. Denies that the Commissioner allowed! this tax- 

i 
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payer only $14,687.66 for depreciation for such year. 
Alleges that the amount of depreciation allowed by the Com¬ 
missioner is $25,503.55. 

Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer's appeal be 
denied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

Of Counsel: 

THOMAS M. WILKINS, 

Special Attorney , Bureau of Internal Revenue. 

Now, February 5, 1930, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

8 A true copy. Teste. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

L T nited States Board of Tax Appeals. 

Docket No. 11871. 

Isaac Goldmanx Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated October 28, 1929. 

Where additional tax is due under 1921 Act, a return 
filed prior to its passage for a fiscal year ending in 1921 
will not start the four-year period provided in the 1921 
Act. Hutchinson Company, 14 B, T. A. 367 followed. 
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I 

Frederick Schivertner, Esq., for the petitioner^ 

0. Bennett, Esq., for the respondent. 

The Commissioner determined a deficiency of j$10,302.48 
for the fiscal year ended April 30, 1921. The petitioner has 
waived all of its allegations of error except the one that the 
statute of limitation barred the determination ajnd assess¬ 
ment of any deficiency. 

i 

i 

Findings of Fact. 

The petitioner is a corporation organized und^r the laws 
of the State of New York on May 1, 1900, with its principal 
office in New York City. It is engaged in the printing busi¬ 
ness. 

On July 9, 1921, it filed a corporation income and profits 
tax return for the fiscal year ended April 30,1921, on Form 
1120, disclosing a tax liability of $15,830.26 and on Schedule 
A, Item 27, $82,964.70 as net income for the taxable period. 

The amount of tax shown on this returii has been 
9 paid. On January 14, 1922, an amended 'return for 
the same period was filed on the same kind of a form. 
Attached to this amended return was a statement, that it 
was filed in accordance with the provisions of Treasury De¬ 
cision 3220. The amended return showed the same net in¬ 
come for the taxable period as was shown on thje previous 
return, but showed a reduced amount of invested capital 
and disclosed an additional tax liability of $2,2514.17 which 
has been paid. On both returns the petitioner claimed an 
exemption of $2,000. Both of these returns were prepared 
by accountants from the petitioner's books an<J were be¬ 
lieved by the president of the petitioner to be jhonest re¬ 
turns. 

On December 14, 1925, the Commissioner mailed his defi¬ 
ciency notice to the petitioner. In his determination of 
the deficiency the Commissioner did not disallow the ex¬ 
emption of $2,000 which had been claimed by the'petitioner, 
but the deficiency determined resulted entirely from other 
adjustments. No consent in writing has ever been entered 
into by the petitioner with respect to its tax liability for 
the period in question although it was requested to sign a 
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waiver enclosed in a letter from the Deputy Commissioner 
entered June 29, 1925. 

The petitioner filed its petition in this case with this 
Board on February 10, 1926. The case was set for hear¬ 
ing 1 on September 12, 1928, but as there was no appearance 
for the petitioner tlie proceeding was dismissed tor lack ot 
prosecution and judgment entered tor the Commissioner. 
Thereafter on October 6, 1928, the amount ot $10,302.48, to¬ 
gether with interest in the amount of $4,233.82 was assessed. 
Prior to that time no proceeding in court or otherwise was 
ever instituted for the collection of tlie tax and interest. 
On October 2, 1928, the petitioner filed a motion to have the 
Board's order of dismissal vacated and on November 
10 21, 1928, the motion was granted and the case was 

ordered to be and was heard on January 21, 1929. 


Opinion. 


Murdock: This is another case where the taxpayer hav¬ 
ing a fiscal period ending in 1921 filed a return prior to the 
passage of the Revenue Act of 1921. This Act increased 
the tax liability of this taxpayer in at least one particular, 
i. e., under the 1921 Act this taxpayer was not entitled to 
the exemption of $2,000 allowed under the 1918 Act and 
claimed on the return filed. Thus, it owed additional taxes 
under the 1921 Act. It contends that the filing of this re¬ 
turn started the four-year period of limitations provided 
by the Revenue Act of 1921 in section 250 (d) for taxes 
due under any return made under that Act for the taxable 
vear 1921. If it is correct in this contention, determination 
and assessment was barred before December 14, 1925, the 
date of the deficiencv notice. But if this return did not 
start the running of the four-pear period, then the respond¬ 
ent has made his various moves in due time, for if the five- 
year period provided for returns made under prior Acts 
should apply, or if the return filed in January, 1922, started 
the four-year period, or if no return has been filed which 
would start the four-year period, in any of these three situa¬ 
tions the letter of December 14, 1925, was timely. It is 
worthy of note that the petitioner claimed the exemption of 
$2,000 on its return filed January 14, 1922, even though at 
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that time the Revenue Act of 1921 had been passed which 
did not allow such an exemption, and the Commissioner 
failed to note the discrepancy in his final determination of 
the deficiencv. 

%/ \ 

11 We hold following the reasoning in Hutchinson 
Company, 14 B. T. A. 367 and cases there cited, that 

on December 14, 1925, the Commissioner was not barred 
from determining and assessing a deficiency as!to this tax¬ 
payer for its fiscal period ending April 30, 1921. See also 
Valentine-Clark Company, 14 B. T. A. 562. 

Judgment will be entered for the respondent. 

Now, February 5, 1930, the foregoing Findings of Fact 
and Opinion certified from the record as a true popy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tati Appeals. 

| 

12 United States Board of Tax Appeals, ^Vashington. 

I 

Docket No. 11871. 

Isaac Goldman n Company, Petitioner, 

i 

vs. 

Commissioner of Internal Revenue, Respondent. 

I 

Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated October 28, 1929, it is 

Ordered and decided: That there is a deficiency of $10,- 
302.48 for the fiscal year ended April 30, 1921. ; 

Enter. | 

(Signed) J. E. MURDOCK, 

Member United States Board of Tax Appeals. 

Entered Oct. 28, 1929. ! 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals . j 
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Xow, February 5, 1930, the foregoing Decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

13 United States Board of Tax Appeals. Filed Jan. 17, 

1930. 

In the Court of Appeals of the District of Columbia. 

Xo. 11871. 

Isaac Goldmanx Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

To the Honorable the Chief Justice and Associate Justices 

of the Court of Appeals of the District of Columbia: 

Your petitioner is aggrieved by a decision of the United 
States Board of Tax Appeals rendered against it on Oc¬ 
tober 28, 1929, in the case of Isaac Goldmann Company vs. 
Commissioner of Internal Revenue, Xo. 11871, on the 
Docket of the Board, and respectfully submits its petition 
for a review thereof by the Court of Appeals of the Dis¬ 
trict of Columbia, the parties having agreed that the re¬ 
view shall be in this Court, as evidenced by stipulation filed 
with the Clerk of the Board. The petitioner in support 
of its petition states the following: 

1. The petitioner is a corporation organized under the 
laws of the State of Xew York on May 1,1900, with its prin¬ 
cipal office in Xew York City. It is engaged in the print¬ 
ing business. 

2. On July 9, 1921, it filed a corporation income and 
profits tax return for the fiscal year ended April 30, 1921 
on Form 1120, disclosing a tax liability of $15,830.26 and 
on Schedule A, Item 27, $82,964.70 as net income for the 
taxable period. The amount of tax shown on this return 
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i 

lias been paid. The return was prepared by accountants 
from the petitioner's books and was believed by! the presi¬ 
dent of the petitioner to be an honest return. 

3. On January 14, 1922, an amended return fob the fiscal 
year ended April 30, 1921 was filed on the same kind of a 
form. Attached to this amended return was a| statement 
that it was filed in accordance with the provision^ of Treas¬ 
ury Decision 3220. This decision, which was approved by 
the Secretary of the Treasury on August 26, 1921, 
14 provides as follows: 

“An examination of income and excess profits tax re¬ 
turns for 1917 and subsequent years has disclosed that 
many taxpayers have used appreciated and inflated values 
in determining invested capital shown in such returns con¬ 
trary to section 207 of the Revenue Act of 1917 and section 
326 of the Revenue Act of 1918. 

“This office has held consistently that the use of appre¬ 
ciated or inflated values in determining invested capital is 
not permissible and this ruling has been sustained by the 
United States Supreme Court in the case of tiie Labelled 
Iron Works v. The United States (41 Sup. Ctl 528, T. D. 
3051). j 

“All taxpayers who, in the preparation of tjieir income 
and excess profits tax returns for 1917 and j subsequent 
years, have used appreciated or inflated values in deter¬ 
mining the amount of their invested capital are required 
to file with the collector of internal revenue within 90 davs 

i w 

from date of this decision amended returns for bach of such 
years, in which the invested capital shall be computed 
strictly in accordance with the law and regulations and 
without the use of appreciated or inflated valubs. It is not 
required that such amended returns shall include the fig¬ 
ures shown in the original returns which arb unaffected 
by this decision. Only such figures as are necessary to 
show the correct values used in the computation of in¬ 
vested capital and such totals as are necessary to a re¬ 
determination of the tax need be shown. Payment of the 
additional tax shown to be due on such amended returns 
must also be made at the time the returns are filed. 

“Failure to file amended returns within thb time speci¬ 
fied will subject taxpayers to the penalties provided for in 
section 3176, United States Revised Statutes, as amended.’’ 


i 


i 

i 

i 
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The amended return showed the same net income for the 
fiscal year ended April 30, 1921 as was shown on the pre¬ 
vious return, but showed a reduced amount of invested 
capital and disclosed an additional tax liability of $2,254.17 
which has been paid. 1 The amended return was filed solely 
to comply with T. D. 3220 and avoid the assessment of 
penalties. On both returns the petitioner claimed an ex¬ 
emption of $2,000.00. 

4. On June 29, 1925, the Commissioner addressed a letter 
to the petitioner enclosing a form of waiver of the statute 
of limitations for the fiscal year ended April 30, 1921, and 
requested the petitioner to execute the same. Xo waiver 
of the statute of limitations, however, was executed by the 
petitioner. 

15 5. On December 14, 1925, the Commissioner issued 

his notice of deficiency in tax in the sum of $10,- 
302.48 for the fiscal year ended April 30, 1921 pursuant to 
Section 274 of the Revenue Act of 1924. In his determina¬ 
tion of the deficiency the Commissioner did not disallow 
the exemption of $2,000.00 which had been claimed by the 
petitioner, but the deficiency determined resulted entirely 
from other adjustments. Xo portion of the deficiency de¬ 
termined bv the Commissioner resulted from anv change 
or difference in the Revenue Act of 1921 from the Revenue 
Act of 1918. 

6. The petitioner filed its petition in this case with the 
Board of Tax Appeals on February 10, 1926. The case 
was set for hearing on September 12, 1926, but as there 
was no appearance for the petitioner the proceeding was 
dismissed for lack of prosecution and judgment entered 
for the Commissioner. Thereafter on October 6, 1926, the 
amount of $10,302.48, together with interest in the amount 
of $4,233.82 was assessed. Prior to that time no proceed¬ 
ing in court or otherwise was ever instituted for the col¬ 
lection of the tax and interest. On October 2, 1928, the 
petitioner for good cause filed a motion to have the Board’s 
order of dismissal vacated and on Xovember 21, 1928, the 
motion was granted and the case was ordered to be and was 
heard on January 21,1929. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board, to its damage and prejudice, as shown 
by the following: 


I 
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i 

i 

1. In holding that the assessment and/or collection of 
the deficiency in tax in the sum of $10,302.48 and interest 
in the amount of $4,233.82, or any part of such! tax or in¬ 
terest, was not barred by law. 

2. In failing to hold that the assessment and/or collection 
of the deficiency in tax in the sum of $10,302.48 and interest 
in the amount of $4,233.82, or any part of such tax or in¬ 
terest was barred by law. 

16 Wherefore your petitioner prays that the decision 
of the Board of Tax Appeals entered herein against 

it be reviewed and reversed by this Honorable Court and 
for such other and further relief as the Court mav deem 

i * 

right and proper in the premises. j 

ISAAC GOLDMANX COMPANY, , 

Petitioner, 

By FREDERICK SCHWERTXER, j 

Attorney for Petitioned, 

1000 National Press Bldg., 

Washington, D. C . 

City of Washington, j 

District of Columbia, ss: 

Frederick Scliwertner, being duly sworn, deposes and 
says that he is attorney for the petitioner, that he knows 
the contents of the foregoing petition, that tb the best of 
his knowledge and belief the statements therein are true, 
and that the assignments of error are well tgken and in¬ 
tended to be argued. 

FREDERICK SCHWERTXER. 

I 

Subscribed and sworn to before me this ITtli day of Jan¬ 
uary 1929. j 

' [seal.] THOMAS DURANT, 

Notary Piiblic, D . C. 

i 

i 

17 United States Board of Tax Appeals. Filed Jan. 20, 

1930. j 

To C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C. j 

Sir : j 

You are hereby notified that on January 17, 1930 a pe¬ 
tition for a review of the decision of the Ui S. Board of 
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Tax Appeals was filed with the Clerk of the Board in the 
case of Isaac Goldmann Company v. Commissioner of In¬ 
ternal Revenue, Docket No. 11871, a true copy of which 
petiton is herewith served upon you. 

FREDERICK SCIIWERTNER. 

FREDERICK SCIIWERTNER, 
Attorney for Isaac Goldmann Company, 

1000 National Press Bldg., 

Washington, D. C. 

Receipt acknowledged this 20th dav of January, 1930. 

C. M. CHAREST. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

18 United States Board of Tax Appeals. Filed Jan. 17, 

1930. 

United States Board of Tax Appeals. 

Docket No. 11871. 

Isaac Goldmann Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of Tax Appeals in 
the above-entitled cause may be reviewed by the Court of 
Appeals of the District of Columbia. This agreement is 
filed pursuant to Section 1002 (d) of the Revenue Act of 
1926. 

ISAAC GOLDMANN COMPANY, 

Ppti.iinvpr 

By FREDERICK SCHWERTNER, 

Counsel for Petitioner. 

COMMISSIONER OF INTERNAL 
REVENUE, 

Respondent, 

By C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Counsel for Respondent. 
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ISAAC GOLDMANS CO. VS. COMMIE. OF INT. EEV. 


Xow, February 5, 1930, Hie foregoing Petition for Re¬ 
view with Proof of Service & Stipulation of Venue certified 
from the record as a true copy. j 

i 

[Seal U. S. Board of Tax Appeals.] ! 

B. D. GAMBtE, 

Clerk U. S. Board of Tax Appeals. 

19 United States Board of Tax Appeals. Filed Jan. 20, 

1930. I 


Docket Xo. 11871. 


Isaac Goldman n Company 

v, ; : 

Commissioner of Internal Revenue.! 

i 

Praecipe for the Record . j 

To the Clerk of the United States Board of Taf Appeals: 

You will please prepare, and within sixty dajfs from the 
date of filing of the petition for review in the above-entitled 
case, transmit to the Clerk of the Court of Appeals of the 
District of Columbia, certified copies of the following docu¬ 
ments : j 

1. The docket entries of the proceedings jbefore the 
United States Board of Tax Appeals; 

2. Copies of petition filed February 10, 1926^ answer of 
Commissioner filed April 15, 1926, findings Of fact and 
opinion promulgated October 28, 1929 and order of the 
Board entered October 28, 1929. 

3. Petition for review. 

The foregoing to be prepared, certified and itransmitted 
as required by law and the rules of the Courtj of Appeals 
of the Ditsrict of Columbia. 

FREDERICK SCHWERTXER. 
FREDERICK SCHWERTXER, 
Attorney for Isaac Goldmann Company, 

1000 National Press Bldg., 

Washington, D. C . 


Dated January 18,1930. 


i 
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ISAAC GOLDMANN CO. YS. COMMR. OF INT. REV. 


Now, February p, 1930, the foregoing Praecipe for the 
Record certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5142. 
Isaac Goldmann Company, appellant, vs. David H. Blair, 
Commissioner of Internal Revenue. Court of Appeals. 
District of Columbia. Filed Feb. 7, 1930. Henry W. 
Hodges, Clerk. 


(2168) 
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IN THE 

Court of Appeals, Btstrict of Columbia 

JANUARY TERM, 1930 
No. 5142 

Isaac Goldman x Company, Appellant, 

vs. 

Commissioner of Internal Revenue. 

APPEAL FROM THE BOARD OF TAX APPEALS. 

BRIEF ON BEHALF OF APPELLANT. 

Frederick Schwertner, 

1000 National Press Bldg., 
Washington, D. C., 
Attorney for Appellant. 

Dated at Washington, D. C., March .., 1930. 


Pssss or Bybox S. Adams, Washikgtox, D. O. 
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IN THE 


Court of glppeate, Btetrict of Columbia 


JANUARY TERM, 1930 


No. 5142 


Isaac Goldmann Company, Appellant, 

vs. 

(Commissioner of Internal Revenue,* Appellee. 


i 

i 


BRIEF ON BEHALF OF APPELLANT. 

I 


I. 

STATEMENT OF THE CASE. j 

The appellant, Isaac Goldmann Company, dnly filed 
on July 9, 1921, its corporation income and profits tax 

# Xote: The title of the ease as shown on the face of thie printed 
record is Isaac Goldmann Company, Appellant, vs. David ;H. Blair, 
Commissioner of Internal Revenue. The name of Mr. Blah was not 
used in any of the pleadings, and this was probably a mistajke of the 
printer. In A. M. Nichols v. Commissioner, Docket No. 12623, order 
entered November 25, 1929, the Board held it was unnecessary to sub¬ 
stitute Commissioner Lucas for Commissioner Blair. 
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return for its fiscal year ended April 30, 1921, disclos¬ 
ing a tax liability of $15,830.20, which has been paid. 
On January 14, 1922, appellant filed an amended re¬ 
turn for the same fiscal year disclosing an additional 
tax liability of $2,254.17 which has been paid. This 
latter return was filed pursuant to Treasury Decision 
3220, and disclosed a reduced amount of invested capi¬ 
tal. 

On December 14,1925, more than four years after the 
original return was filed, the appellee made an audit 
of the tax return of the appellant and reduced the 
amount of depreciation and bad debts deducted by the 
appellant, and determined a deficiency in tax of $10,- 
302.4S for the fiscal year ended April 30, 1921. Appel¬ 
lant duly filed 1 a petition with the Board of Tax Ap¬ 
peals against the determination by the appellee, and 
waived its assignments of error with respect to the dis¬ 
allowance of depreciation and bad debts, but insisted 

that the deficiencv was barred from assessment because 

%/ 

the notice of deficiencv was issued more than four vears 
after the original return was filed. The Board of Tax 
Appeals, however, held that the deficiency was not 
barred from assessment, and the case comes to this 
court upon a petition for review of the Board’s deci¬ 
sion. 

II. 

THE ISSUE INVOLVED. 

AVas the assessment and/or collection of the defi¬ 
ciency in tax of $10,302.4S and interest in the amount 
of $4,233.82 for the fiscal year ended April 30, 1921, 
or any part of! such tax or interest, barred by law prior 
to the issuance of the notice of deficiency in tax of De¬ 
cember 14, 1925? In other words, the notice of defi- 
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ciency in tax having been issued more than four years 
from the time of the filing of the original return!for the 
fiscal year ended April 30,1921, was it timely ! j 

III. 

THE FACTS. j 

The appellant is a corporation organized under the 
laws of the State of New York on May 1, 1900, jvitli its 
principal office in New York City. It is engaged in 
the printing business. 

On July 9, 1921, it filed a corporation income and 
profits tax return for the fiscal year ended April 30, 
1921, on Form 1120, disclosing a tax liability of $15,- 
S30.26 and on Schedule A, Item 27, $82,964.70 as net 
income for the taxable period. The amount j of tax 
shown on this return has been paid. The books of 
appellant were kept on the basis of a fiscal yeaf ended 
April 30. This return was complete in every fespect. 
It showed specifically the items of its gross income and 
the deductions and credits allowed, and the necessary 
schedules were attached to the same. This return was 
prepared by accountants from the appellant's books 
and was believed by the president of the appellant to 
be an honest return. 

i 

On January 14,1922, an amended return for the same 
period was filed on the same kind of a form. This re¬ 
turn was also complete in every respect, was prepared 
by accountants from the appellant’s books and |was be¬ 
lieved by the president of the appellant to be ap honest 
return. On both returns the appellant claimed an ex¬ 
emption of $2,000.00. The amended return showed the 
same net income for the taxable period as waS shown 
on the previous return, but showed a reduced aipount of 
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invested capital and disclosed an additional tax liabil¬ 
ity of $2,254.17 which has been paid. Attached to this 
amended return was a statement that it was filed in ac¬ 
cordance with the provisions of Treasury Decision 
3220. This decision which was approved August 26, 
1921 (Treasury Decisions, Yol. 23, January-December, 
1921, page 795 or Cumulative Bulletin Xo. 5, July-De- 
cember, 1921, page 285) provided as follows: 

“An examination of income and excess profits 
tax returns for 1917 and subsequent years has dis¬ 
closed that many taxpayers have used appreciated 
and inflated values in determining invested capi¬ 
tal shown in such returns contrary to section 207 
of the revenue act of 1917 and section 326 of the 
revenue act of 1918. 

“This office has held consistentlv that the use 
of appreciated or inflated values in determining 
invested capital is not permissible and this ruling 
has been sustained by the United States Supreme 
Court in the case of the La Belle Iron Works v. 
United States (41 Sup. Ct., 528; T. D. 3051). 

“All taxpayers who, in the preparation of their 
income and excess profits tax returns for 1917 and 
subsequent years, have used appreciated or in¬ 
flated values in determining the amount of their 
invested capital are required to file with the col¬ 
lector of internal revenue within 90 davs from date 
of this decision amended returns for each of such 
years, in which the invested capital shall be com¬ 
puted strictly in accordance with the law and regu¬ 
lations and without the use of appreciated or in¬ 
flated values. It is not required that such amended 
returns shall include the figures shown in the orig¬ 
inal returns which are unaffected bv this decision. 

w 

Only such figures as are necessary to show the 
correct values used in the computation of invested 
capital and such totals as are necessary to a re- 
determination of the tax need be shown. Payment 
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of the additional tax shown to be due on jsuch 
amended returns must also be made at the time 
the returns are filed. 

4 4 Failure to file amended returns within the 
time specified will subject taxpayers to thejpen¬ 
alties provided for in section 3176, United States 
Revised Statutes, as amended.” j 

j 

On March 9,1925, an internal revenue agent made an 
examination of the books of the appellant for tliejfiscal 
year ended April 30, 1921, and forwarded his rbport, 
showing certain adjustments, to the appellee. 

On June 29, 1925, a letter was addressed to tljie ap¬ 
pellant signed J. G. Bright, Deputy Commissioner, by 
F. L. Hudson, Chief of Section, reading as follows: 

l 

4 4 The Revenue Acts of 1921 and 1924 provide 
that assessment of additional income and profits 
taxes for the fiscal years ended April 30, 1920, and 
1921, must be made within five and four jyears, 
respectively, after the dates when the returns were 
filed. * # | 

44 The Commissioner of Internal Revenue is re¬ 
luctant to proceed to impose assessments! based 
upon a superficial determination of the true tax 
liability, and in his judgment, both for thei inter¬ 
ests of the Government and the taxpayer, Assess¬ 
ments should be made only after a thorougji audit 
and careful consideration of all the facts! in the 
case. j 

4 4 However, in view of the limitation of time to 
permit the completion of this program, i| is re¬ 
quested that you execute and return to this office 
the enclosed form of waivers immediately upon 
receipt of this letter.” 

i 

No consent in writing was entered into by thp appel¬ 
lant extending the statutory period for assessment for 
the period in question. 

I 

i 

i 


i 
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On December 14,1925, more than four years after the 
original return was filed, the appellee made an audit of 
the appellant’s tax return for the fiscal year ended 
April 30, 1921, and pursuant to Section 274 of the Rev¬ 
enue Act of 1924, mailed his notice of deficiency in tax 
of $10,302.4S for said year to the appellant. In his de¬ 
termination of the deficiency the Commissioner did not 
disallow the exemption of $2,000.00 which had been 
claimed by the appellant. However, it was conceded by 
appellant that for the part of the fiscal year ended 
April 30, 1921, falling between January 1, 1921, and 
April 30, 1921, it was not entitled to the $2,000.00 ex¬ 
emption. The Revenue Act of 1921, which was ap¬ 
proved on November 23, 1921, after the original tax 
return was filed, and which became effective January 
1, 1921, did not permit a corporation having a net in¬ 
come in excess of $25,000.00 to take an exemption of 
$2,000.00. The appellant, therefore, was only entitled 
to an exemption of $1,333.33 for the fiscal year ended 
April 30, 1921, and the additional tax produced by the 
passage of the Revenue Act of 1921 was $66.67, being 
10 per cent of $666.66, the disallowed exemption for 
the period January 1,1921, to April 30, 1921. 

Appellant introduced in evidence the tax returns and 
the statement of the appellee showing how the defi¬ 
ciency in tax in the sum of $10,302.48 for the fiscal year 
ended April 30,1921, was arrived at, and no part of the 
same was produced by any change in the Revenue Act 
of 1921 over that of the Revenue Act of 1918. The ap¬ 
pellee in his notice of deficiency allowed the full 
$2,000.00 exemption for said year. 

The appellant filed its petition in this case with the 
Board of Tax Appeals on February 10,1926. The case 
was set for hearing on September 12,1928, but as there 
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was no appearance for the petitioner the proceeding 
was dismissed for lack of prosecution and judgment 
entered for the appellee. Thereafter on October 6, 

1928, the amount of $10,302.48, together with interest 
in the amount of $4,233.82 was assessed. On Odtober 
2, 1928, the appellant tiled a motion for good cause to 
have the Board’s order of dismissal vacated ai|d on 
November 21, 1928, the motion was granted ancl the 
case was ordered to be and was heard on January 21, 

1929. The Board promulgated its decision on Odtober 
28, 1929, holding that the assessment was not barred. 
Thereafter in March, 1930, the appellee made another 
assessment in the sum of $10,302.48 together wijth in¬ 
terest in the sum of $5,109.54 against the appellant for 
the said fiscal year ended April 30, 1921, and this as¬ 
sessment appears on the March 07C No. 2-1930 list, 
so that there are duplicate assessments outstanding 
against the appellant. 

No proceeding in court or otherwise has ever been in¬ 
stituted for the collection of the deficiency in tax and 

i 

interest, and no part of the same has been paid. 

IV. 

THE STATUTES. 

The Revenue Act of 1918 provides in part as fol¬ 
lows : 


“Sec. 239. That every corporation subject fo tax¬ 
ation under this title * * * shall made a ijeturn, 
stating specifically the items of its gross income 
and the deductions and credits allowed by this 
title. * * 

“Sec. 227. (a) That returns shall be made on or 
before the fifteenth day of the third month follow- 
► ing the close of the fiscal year, or, if the refurn is 



made on the basis of the calendar year, then the 

return shall be made on or before the fifteenth 

dav of March. * 

* 

The Revenue Act of 1921, approved November 23, 
1921, provides in part as follows: 


“Sec. 239. (a) That every corporation subject to 
taxation under this title * * * shall make a return 


stating* specifically the items of its gross income 
and the deductions and credits allowed bv this 
title. * * *” 

‘‘Sec. 241. (a) That returns of corporations shall 
be made at the same time as is provided in sub¬ 
division (a) of Section 227 * * 

‘*Sec. 227. (a) That returns * * * shall be made 
on or before the fifteenth dav of the third month 
following the close of the fiscal year, or, if the re¬ 
turn is made on the basis of the calendar year, 
then the return shall be made on or before the 15th 


day of March. * * V’ 

“Sec. 200. That when used in this title— 


“(1) The term ‘taxable year’ means the calen¬ 
dar year, or the fiscal year ending during such 
calendar year, upon the basis of which the net in¬ 
come is computed under section 212 or section 232. 
The term ‘fiscal year’ means an accounting period 
of twelve months ending on the last day of any 
month other than December. The first taxable 
year, to be called the taxable year 1921 , shall be 
the calendar year 1921 or any fiscal year ending 
during the calendar year 1921 ;” (Italics mine). 

“Sec. 205. (a) That if a taxpayer makes return 
for a fiscal year beginning in 1920 and ending in 
1921, his tax under this title for the taxable vear 
1921 shall be the sum of (1) the same proportion 
of a tax for the entire period computed under Title 
II of the Revenue Act of 1918 at the rates for the 
calendar year 1920 which the portion of such pe¬ 
riod falling within the calendar year 1920 is of the 
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entire period, and (2) the same proportion of a tax 
for the entire period computed under this title at 
the rates for the calendar year 1921, which the por¬ 
tion of such period falling within the calendar year 
1921 is of the entire period. 

“Any amount paid before or after the Passage 
of this Act on account of the tax imposed for such 
tiscal year by Title 11 of the Revenue Act of 1918 
shall be credited toward the payment of {he tax 
imposed for such fiscal year by this Act, and if the 
amount so paid exceeds the amount of such tax im¬ 
posed by this Act, the excess shall be credited or 
refunded in accordance with the provisions of sec¬ 
tion 252.’ ’ 

‘‘Sec. 236. That for the purpose only of the tax 
imposed by section 230 there shall be allowed the 
following credits: 

“(b) In the case of a domestic corporation the 
net income of which is $25,000 or less, a Specific 
credit of $2,000; but if the net income is moi*e than 
$25,000 the tax imposed by section 230 shall not 
exceed the tax which would be payable if th^ $2,000 
credit were allowed, plus the amount of {he net 
income in excess of $25,000;” 

“Sec. 1400. (a) That the following partd of the 
Revenue Act of 1918 are repealed, to take effect 
(except as otherwise provided in this Act) bn Jan¬ 
uary 1. 1922, subject to the limitations provided 
in subdivision (b): 

“Title II (called ‘Income Tax’) as of January 
1 1921; 

“Title III (called ‘War-Profits and 
Profits Tax’) as of January 1, 1921;” 

The Revenue Act of 1924, approved June : 
which was in force when the appellee issued hi 
of deficiency in tax dated December 14, 1925, 
fiscal year ended April 30,1921, provides in par 
lows: 
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“Section; 277. (a) Except as provided in section 
27S and in ! subdivision (b) of section 274 and in 
subdivision (b) of section 279— 

“(1) The amount of income, excess-profits, and 
war-profits 1 taxes imposed by the Revenue Act of 
1921, and by such Act as amended, for the taxable 
year 1921 and succeeding taxable years, and the 
amount of income taxes imposed by this Act, shall 
be assessed within four years after the return was 
filed, and no proceeding in court for the collection 
of such taxes shall be begun after the expiration 
of such period.” 

The Revenub Act of 1926, approved February 26, 
1926, provides in part as follows: 

‘‘Sec. 277. (a) (2) The amount of income, excess 
profits and war-profits taxes imposed by the Rev¬ 
enue Act of 1921, and by such Act as amended, for 
the taxable year 1921 and succeeding taxable years, 
and the amount of income taxes imposed by the 
Revenue Act of 1924, shall be assessed within four 
years after the return was filed, and no proceeding- 
in court without assessment for the collection of 
such taxes shall be begun after the expiration of 
such period.” 

The Revenue Act of 192S contains no provisions af¬ 
fecting the determination of this case. 

V. 

ARGUMENT. 

(a) The return which was filed on July 9, 1921, 
was the statutory return which started the four 
year period of limitations to run. 

The return which the appellant filed on July 9, 1921, 
for the fiscal year ended April 30, 1921, w-as complete 
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in every respect, and started the limitations period to 
run. It showed specifically the items of gross! income 
and the deductions and credits allowed, and thb neces- 
sarv schedules were attached to the same. Fl'prsheim 
Bros. Drygoods Co. v. United States, 74 L. ed. |300, de¬ 
cided by the Supreme Court on February 24, 1©0; Oak 
Worsted Mills v. United States, 36 F. (2d) 5^9; Wil¬ 
lingham Loan and Trust Company v. Commissioner of 
Internal Revenue , 36 Fed. (2d) 49; National Tank & 
Export Co. v. United States, 35 Fed. (2d) 381. 

The Board of Tax Appeals has in many cases de¬ 
cided what kind of a return starts the statute of limi¬ 
tations to run. Dallas Brass & Copper Co., 3 B. T. A. 
S56; Boston Ride & Leather Co., 5 B. T. A. 617; Con¬ 
rad Hardware Co., 8 B. T. A. 512; Abraham III erbelov- 
sky, Executor, 8 B. T. A. 442; Corona Coal <£ Cj oke Co., 
11 B. T. A. 240; S. Walter Kaufman, 14 B. t| A. 602. 

If this Court holds that the return which y*as filed 
on July 9, 1921, started the statute to run, the assess¬ 
ment is barred and necessarily the collection i also, as 
tlie notice of deficiency dated December 14, 19-fe, under 

Section 274 of the Revenue Act of 1924 was issiied more 

1 

than four years from the time the return was filed. The 
issuance of a notice of a deficiency in tax suspends the 
running of the statutory period for making ah assess¬ 
ment, but this notice must be issued before {lie limi¬ 
tation has expired. In this case no assessment was 
made and no notice of deficiency was issued within the 
four year period. The return was prepared by ac¬ 
countants from the appellant’s books and was;believed 
by the president of the appellant to be an honest re¬ 
turn. There is no evidence that the return \sjas made 
falsely and with intent to defraud or evade taxation. 
No waiver was executed by appellant extending the 
statutory period for assessment or collection 


i 

i 

i 

i 

i 

i 
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(b) The amended return did not extend the stat¬ 
utory period for making the assessment. 

In the hearing of this case before the Board, it was 
the contention of the appelllee that the amended return 
for the fiscal year ended April 30, 1921, which was filed 
by appellant on January 14, 1922, after the passage of 
the Revenue Act of 1921, started the four year statu¬ 
tory period to run, and since the deficiency notice of 
December 14, 1925, was issued within four years from 
January 14 ,1922, it was timely. It is submitted that 
this position is untenable. 

The amended return of January 14, 1922, was filed 
solely pursuant to T. D. 3220, which in substance pro¬ 
vided that if a corporation used appreciated or inflated 
values instead of cost in determining its invested cap¬ 
ital an amended return should be filed showing the cor¬ 
rect figures and the additional tax paid at the same time 
in order to avoid the penalties provided for in Section 
3176, United States Revised Statutes. This amended 
return was filed by appellant in an honest effort to 
comply with the law and regulations. A return winch 
is required by statute is the return winch starts the 
limitation period to run. The amended return was not 
required by any provision of law, and the appellee pro¬ 
mulgated T. D. 3220 in an effort to have taxpayers 
compute invested capital properly and pay any addi¬ 
tional tax winch might be due. 

In Appeal of Mabel Elevator Co., 2 B. T. A. 517, the 
Board held that the time within winch deficiencies of 
tax under the 1918 Act must be assessed runs from the 
date of filing the original return, if such return is not 
false or fraudulent with intent to evade tax and that 
the filing of an amended return does not extend such 
time. The Government, not being satisfied with this 
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decision, instituted suit to recover the tax. Judge San- 
horn, who delivered the opinion of the Court ^United 

States v. Mabel Elevator Co., 17 F. (2d) 109), stated: 

( 

“The Government does not claim that the defen¬ 
dant had any fraudulent intent in filing its return 
in the manner that it did, or that the government 
was in any way prejudiced by the failure of! the de¬ 
fendant to close its books on Julv 31st. 

» i 

“It comes down to the question as to whether, 
when a taxpayer makes an honest return, wjhich he 
believes to be in compliance with the law, the gov¬ 
ernment can assess a deficiency against him after 
the expiration of 5 years, on the ground that it was 
not in strict compliance with the law. This ques¬ 
tion, it seems to me, must be answered in tile nega¬ 
tive, as it was answered by the United! States 
Board of Tax Appeals, whose decision is reported 
in 2 B. T. A. 517. Otherwise there would practically 
be no period of limitation whatsoever, and every 
man who made an inaccurate return couldl have a 
deficiency assessed against him at anv tiime, be- 
cause an inaccurate return is not a return made 

strictly in compliance with the law.” ! 

i 

In Thomas et ux. v. United States, 22 F. (2d) 1001, 
it was also held that the statutory period for making an 
assessment begins to run from the date on wiiich the 
original return is filed, and not from the time of the 
filing of an amended return. 

The Board of Tax Appeals has uniformly! held in 
other cases that the original return starts the statutory 

i 

period to run and that the filing of an amended return 
does not extend the statutory period for making an 
assessment. National Be fining Co. of Ohio I et ad., 1 
B. T. A. 236; New York Trust Co., et al. f 3 B. Ti A. 583; 
Belle B. Weaver et ad., 4 B. T. A. 15; Mrs. D. Sydney 
Smith 7 4 B. T. A. 385; Mrs. Fred TV. Gooding\ 4 B. T, 

i 

i 

i 

i 
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A. 388; Mrs. E. G. Gooding, 4 B. T. A. 389; Mrs. W. A. 
Turner, 5 B. T. A. 1006; Lancaster Lens Co., 10 B. T. 
A. 1153. The Board held in these cases that since the 
notice of deficiency was mailed after the statutory pe¬ 
riod from the filing of the original return had expired, 
the assessment was barred. In the instant case it is 
clear that the notice of deficiency was issued more than 
four years from the time the original return was filed, 
and it is claimed therefore that the assessment and 
collection of the deficiency in tax and interest are 
barred. 

(c) The legislative history of the Revenue Act 
of 1921 clearly demonstrates that Congress in¬ 
tended to make the statutory period for making 
an assessment for the year 1921 four years. 

Section 250 (d) of the Revenue Act of 1918 provided 
a limitation period of five years after the return was 
due or was made for assessment. 

The Revenue Bill of 1921 as introduced in the House 
of Representatives on August 15, 1921 (H. R. 8245) by 
Section 252 amending Section 250 of the 1918 Act, pro¬ 
vided a period of three years for assessment. The 
Senate suggested a statutory period of four years, 
which in conference was incorporated in Section 250 
(d) of the Revenue Act of 1921. 

In the report of the House Ways and Means Com¬ 
mittee covering the Revenue Bill of 1921, being Report 
No. 350, 67th Congress, 1st Session, at page 14, it is 
stated: 

4 4 Sections 251-254: These sections clarify the ex- 
isting law relating to the assessment and payment 
of the tax and the imposition of interest and pen- 
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alties in the case of deficiencies. They also pro¬ 
pose to shorten the period in which taxes due under 
the revenue act of 1918 may be assessed! by the 
commissioner from five to three years, and to place 
a limitation of five years upon the assessment of 
taxes due under prior acts. ’* 

In the report of the Senate Finance Committee cov¬ 
ering the same bill, being Report No. 275, 67jth Con¬ 
gress, 1st Session, at page 21, it is stated: 

| 

“In Section 250 (d) the time for assessing in¬ 
come, excess-profits, and war-profits taxqs under 
this bill has been limited to four years, and under 
prior acts to five years.’’ 

i 

j 

In the Conference Report covering the same bill, 
being Report No. 486, 67th Congress, 1st Session, at 
page 41, it is stated: 

j 

“Amendment No. 509: The House bill pro¬ 
vided that income, excess profits, or war-profits 

taxes due under anv return for 1921 and succeed- 

•/ 

ing taxable years should be determined and as¬ 
sessed within three vears after the return was filed. 
The Senate amendment extends this period to four 
years; and the House recedes. ’ ’ 

. j 

It is therefore apparent that Congress intended to 
shorten the statutory period to four years for the year 
1921 and succeeding taxable years. Congress! has the 
authority to lengthen or shorten the statutory period 
for assessment while the statute is still runninjg. Con¬ 
gress well knew that returns were being filed by cor¬ 
poration for fiscal years ending in 1921 pridr to the 
passage of the 1921 Act on November 23, 1921. Sec¬ 
tion 200 (1) of the 1921 act expressly provided that the 
first taxable year to be called the taxable year 1921 




shall be the calendar year 1921 or any fiscal year end¬ 
ing* during the calendar year 1921. 

In the consideration of tax cases the courts have 
many times referred to legislative history in order to 
carry out the intent of Congress. 

(d) The Board of Tax Appeals has uniformly 
held that where a corporation return showing a 
net income of $25,000.00 or less was filed prior to 
the passage of the 1921 Act, it started the four 
year statutory period to run. 

The tax return which was filed by appellant on July 
9, 1921, showed a net income in excess of $25,000.00, 
and therefore under Section 236 (b) of the 1921 Act, 
which became effective January 1, 1921, it was not en¬ 
titled to an exemption of $2,000.00 for that part of its 
fiscal year ended April 30, 1921, which fell between 
January 1, 1921, and April 30, 1921. Appellant intro¬ 
duced in evidence before the Board its tax return which 
was filed on July 9, 1921, and the statement of the ap¬ 
pellee showing how the additional tax was arrived at, 
and no part of the same was due to any change in the 
1921 Act over that of the 191S Act. However, it was 

conceded that bv reason of the disallowance of the 

* 

$2,000.00 exemption for one-third of the taxable year, 
the 1921 Act increased the tax liabilitv by the sum of 
$66.67. In no other particular did the 1921 Act effect 
the appellant’s return which was filed on July 9, 1921. 

The income and excess-profits tax rates against cor¬ 
porations for the year 1921 were the same as those for 
the year 1920, and the other provisions of law relating 
to the determination of taxable net income and invested 
capital were practically identical. The Revenue Act of 
1921 served to eliminate the excess-profits tax against 
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corporations as of January 1, 1922; it reduced t|he in¬ 
come tax rates against individuals for 1922 and Subse¬ 
quent years; it repealed the Transportation Tax and 
other war taxes. But so far as the appellant’s return 
for the fiscal year ended April 30, 1921, is concerned, 
it only increased the tax liability by the sum of $66.67 
as previously explained. 

The Board has uniformly held that where a corpora¬ 
tion filed a return prior to the passage of the 19J21 Act 
for a fiscal year ending in 1921 showing a net income 
of $25,000.00 or less, it started the four year statute to 
run. Fred T. Ley & Co ., 9 B. T. A. 749; M. Brown & 
Co., 9 B. T. A. 753; Keystone Coal & Mining (Co., 10 
B. T. A. 295; Palmetto Coal Co., 11 B'. T. A. 154; j Vhite- 
honse Leather Products Co., 12 B. T. A. 714; Loqisville 
Veneer Mills, 12 B. T. A. 1352; Farmers Elevator Co., 
13 B. T. A. 1039; Farmers Co-operative Co., 1$ B. T. 
A. 1080; Denholm & McKay Co., 15 B. T. A. 225 j Ever¬ 
green Boad Layid Co., 16 B. T. A. 1042. j 

In Palmetto Coed Co., supra, a return was filed on 
September 30, 1921, for the fiscal year ended Jjuly 31, 
1921, showing a net operating loss of $49,256.^1. On 
May 7, 1926, more than four years after the retujrn was 
filed, the Commissioner mailed a notice of deficiency in 
tax of $29,806.10 to the said company for thi$ fiscal 
period. The determination of the Commissioner 
showed a net income of $73,977 instead of a loss of 
$49,256.51, as claimed. The Board nevertheless held 
that since the deficiency notice was mailed mote than 
four vears after the return was filed, the assessment 
was barred. The Government appealed to this court 
in this case, but afterwards dismissed the appeal. 

Mr. Arundell, who delivered the opinion of the Board 
and which opinion was reviewed and approved! by the 
Board, stated: 
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“The only provision in the Revenue Act of 1921, 
which would result in greater tax than that pro¬ 
vided by the Revenue Act of 1918, in so far as pe¬ 
titioner was concerned, was the elimination of the 
$2,000 credit in respect to net incomes in excess 
of $25,000 as set forth in section 236 (b). The 
Commissioner’s position would appear to be that 
if he found that a taxpayer’s net income was in 
excess of $25,000 in the above circumstances, the 
statute of limitations would not run, regardless of 
when such discovery was made. On the other hand, 
had the tax been no greater under the Revenue Act 
of 1921 than under the Revenue Act of 1918, that 
is, had the net income been less than $25,000, the 
Board rulings cited would apply. 

“It does not appear to us that the running of the 
statute of limitations can he contingent upon 
whether the net income is above or below $25,000 
when ascertained after the four-year period has 
expired. If such were true , the running of the stat¬ 
ute in this case would depend upon the amount of 
depletion and depreciation allowable . (Italics 
mine) 

“We are, therefore, of the opinion that since on 
the basis of the return no additional tax was ap¬ 
parently due under the Revenue Act of 1921 and 
since the Commissioner did not require an addi¬ 
tional return for the fiscal period, and did not as¬ 
certain a deficiencv until after four years had ex- 
pired from the date the return was filed, the as¬ 
sessment and collection of anv additional taxes 
for the fiscal year ending July 31, 1921, is barred 
by the statute of limitations.” 

The Board held in this case that the running of the 
statute was not contingent upon whether the net in¬ 
come is above or below $25,000, but nevertheless in the 
case at bar, the Board held it to be the determining 
factor. 
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To hold that where a return of a corporation show¬ 
ing a net income of $25,000.01 for a fiscal year ending 
in 1921 was filed prior to the passage of the 19^1 Act, 
the Commissioner can make an additional assessment 
at any time he sees fit because a new return was not 
filed showing the additional tax by reason of thb disal¬ 
lowance of the $2,000.00 exemption for the peribd fall¬ 
ing in 1921 is to reach a result that is at once incongru¬ 
ous and inconsistent, if indeed it is not absum, and 
would result in a discrimination that seems unreason¬ 
able and without probable cause for its existence. 

In Fred T. Ley & Cosupra , it was held tjiat the 
original return which was filed on June 15, 1921, for 
the fiscal year ended February 28, 1921, started the 
tour year statutory period of limitations to run. | Judge 
Littleton, who deliyered the opinion of the Board, 
stated: 

! 

“The circumstances inyolyed in this proceeding 
are not parallel to the situation before the court in 
United States v. Updike , 1 Fed. (2d) 550, 555; Up¬ 
dike v. United States, 8 Fed. (2d) 913, 915. As 
was said by the court in Updike v. United] States, 
returns under the Act of 1917 ‘obviously could 
not coyer the increased taxes imposed by ithe lat¬ 
ter Act. For the ascertainment of the latter a re¬ 
turn would be logical and essential, and! its re¬ 
quirement agrees with the procedure established 
by Congress in all revenue laws of this nature.’ 
In the Updike case the taxpayer had failed to file 
any excess-profits tax return. That case! clearly 
is not authority for the decision of the question 
here involved.” 

That the Updike case is not applicable to a situation 
which is presented by the case at bar is clearly demon¬ 
strated by an examination of the facts therein, j In the 
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Updike case, the taxpayer filed returns pursuant to the 
acts of September S, 1916, and March 3, 1917, and 
about August 1, 1917, the taxpayer was dissolved, and 
all the assets distributed. The fiscal vear of the tax- 

~ m/ 

payer ended May 31, 1917. On October 3, 1917, an ex- 
cess-profits tax act was passed which was made retro¬ 
active to January 1, 1917. The taxpayer refused to 
file any return or pay the tax imposed by the act of Oc¬ 
tober 3, 1917. This suit covered the increased taxes 
imposed by the act of October 3, 1917, and no claim 
was made for taxes due under the prior acts. The act 
of October 3, 1917, imposed war income and excess 
profits taxes. It was enacted soon after the war, and 

was revolutionary in character and necessarilv so be- 

+ % 

cause we were at war and a vast amount of money was 
needed. The act of October 3, 1917, imposed an in¬ 
come tax against individuals of from 1 per cent to 50 
per cent of the net income in excess of $5,000.00 and 
imposed a profits tax against corporations of from 
20 per cent to 65 per cent of the net incomes dependent 
upon the invested capital of the corporation. A new 
return under the act of October 3, 1917, was obviously 
necessarv for the Commissioner of Internal Revenue 
to determine the taxes which were owing under said 
act. The two cases are clearly distinguishable. 

(e) The Revenue Act of 1921 did not require 
that corporations which had filed returns for a fis¬ 
cal year ending prior to the time of its passage to 
file another return for the same fiscal year. 

The Revenue Act of 1921, which was approved No¬ 
vember 23, 1921, was effective as to the imposition of 
the income and profits tax as of January 1, 1921. Con¬ 
gress well knew that some corporations had already 
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filed returns for a fiscal year ending in 1921. $v Sec- 
tion 227 (a) of the 1921 Act a return had to be filed 
on or before the 15th day of the third month following 
the close of the fiscal year, which the appellant! herein 
did. Section 200 of the 1921 Act provided that the first 
taxable year to be called the taxable year 1921 shall be 
the calendar year 1921 or any fiscal year ending! during 
the calendar year 1921. Section 277 (a) (1) of tjhe 1924 
Act and Section 277 (a) (2) of the 1926 Act provides 
that the amount of income and profits taxes imposed by 
the Revenue Act of 1921 for the taxable year 19121 shall 
be assessed within four years after the return whs filed. 
Section 205 (a) of the 1921 Act imposed a tax against 
corporations having a fiscal year beginning in 1^20 and 
ending in 192.1, and provided that any tax previously 
paid shall be credited against the tax imposed by the 
1921 Act. Congress certainly did not contemplate that 
where a corporation had already filed a return for a 
fiscal year ending in 1921, the Commissioner could 
make an additional assessment of tax at any iime be¬ 
cause the corporation failed to file another return show¬ 
ing the reduced exemption. It contemplated giving a 
corporation credit for the taxes already paid, j 

Query, suppose a married man filed a return for the 
calendar year 1929 showing an exemption of $3,500.00, 
and Congress in 1930 reduced this exemption to $2,- 
500.00, but did not specifically provide for the filing 
of another return, can the Commissioner by regulation 
require another return, so that in the absencg of an¬ 
other return, the Commissioner twentv-five vears from 
today could audit the return, and revise the deduction 
for depreciation on buildings, bad debts, etc., and im¬ 
pose an additional tax? It does seem absurd, j 
The 1921 Act prescribes what kind of a return must 
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be filed, and when a taxpayer files a return that sub¬ 
stantially complies with the Act, it is the return which 
starts the period of limitations to run. Treasury Deci¬ 
sion 3310, which is hereafter quoted in the dissenting 
opinion of Mr. Trussed in Myles Salt Company, Ltd., 
18 B. T. A. 742, called for a return showing merely 
the additional tax under the 1921 Act. It is reasonable 
to asume that it did not contemplate extending the 
period for assessment as provided by law. Treasury 
Decision 3220 on the subject of invested capital called 
for a return showing merely the changed figures and 
such totals as are necessary to determine the correct 
tax. These regulations are purely administrative and 
their purpose is to have taxpayers pay the correct 
amount of tax within the statutory period. Xone of 
the returns which are required by these regulations 
are the returns prescribed by law to be filed, and under 
the decision of the Supreme Court in Florsheim Bros. 
Drygoods Co. v. United States, supra, such returns 
would not start the statute of limitations to run. The 
Commissioner cannot by an administrative regulation 
extend the period of limitations for making an assess¬ 
ment as prescribed by Congress. Morrill v. Jones. 
106 U. S. 466 ;\United States v. 200 Barrels of Whiskey, 
95 U. S. 575, The Dollar Savings Bank v. United States , 
86 U. S. 227. 

(f) The opinion of the Board of Tax Appeals 
holding that the assessment is not barred in cases 
of this kind is not unanimous. 

The members of the Board of Tax Appeals are not 
unanimous in holding that in a case of this kind the 
assessment is not barred. In Myles Salt Company, 
Ltd., 18 B. T. A. 742, which is probably the latest ex- 
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pression of the Board on this subject, Trussed, (mem¬ 
ber, in which Black and Sea well, members joined, Wrote 
a very strong, well-reasoned and illuminating dissent¬ 
ing opinion, as follows: 

i 

j 

“I am unable to agree with the conclusion 
reached in the foregoing opinion that the term of 
the limitation has never begun to run as petitioner 
was required under the rules and regulations in 
effect for enforcement of the provisions of the 
Revenue Act of 1921 to file a new return after the 
passage of that Act; that the return filed is not a 
return under the Revenue Act of 1921; and that 
petitioner is in the same position as if it had filed 
no return for the fiscal year in question. 

“There is no evidence that the return filed on 
May 16, 1921, was made falsely and with jintent 
to defraud or evade taxation. The sole question 
is whether a new return was required to bb filed 
for this same period after the passage of the Act 
of 1921 on November 23,1921, and which was made 
retroactive and applicable to all fiscal years end¬ 
ing in 1921, and there is no question that the de¬ 
ficiency letter was mailed on September 16L 1926, 
or five vears, four months and one dav after the 
filing of this return, that no assessment of the de¬ 
ficiency has been made and no waiver has been ex¬ 
ecuted by petitioner. If the term of the limita¬ 
tion upon assessment and collection dates frbm the 
filing of this return the four-year period provided 
by section 277 (a) (2) of the Revenue Act of 1926 
has run. 

“The Revenue Act of 1921 carries no provi¬ 
sion directing the filing of a new return for fiscal 
years ending in 1921, and in respect of which re¬ 
turns had already been filed in that year! under 
the prior Revenue Act, and I can see no reason 
for a taxpayer in such case to file a new return 
under the 1921 Act unless the provisions of that 
Act created a liability for additional taxes by 
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changing the basis for the computation of gross 
income or the basis for deductions in arriving at 
net income, and thus necessitating the furnishing 
of additional information to respondent without 
which a correct computation of tax liability could 
not be made under the new act. Respondent, in 
enforcing the provisions of the new act, by Trea¬ 
sury Decision 3310, provided: 

If any taxpayer has before November 23, 
1921, filed a return for a fiscal year ending in 
in 1921, and paid or become liable for a tax 
computed under the revenue act of 191S, and is 
subject to additional tax for the same period 
under the revenue act of 1921, the return cover¬ 
ing such additional tax shall be filed at the same 
time as the returns of persons making returns 
for the fiscal year ending February 28, 1922, are 
due under the law and regulations, and payment 
of such additional tax is due in the same install¬ 
ments and at the same time as in the case of pay¬ 
ments based on returns for the fiscal year end¬ 
ing February 28, 1922. If no part of the tax for 
the taxpayer’s fiscal year was due until after 
November 22, 1921, the whole amount of tax 
due, including the tax due under the original 
return and the additional tax due under the 
new return, will be payable in the same install¬ 
ments and at the same times as in the case of 
payments based on returns for the fiscal year 
ending February 28, 1922. Attention is directed 
to the provisions of sections 214 (a) (9) and 234 
(a) (8) of the revenue act of 1921. 

“The wording of the foregoing Treasury Deci¬ 
sion conveys to my mind but one meaning—this 
being that returns, such as the one here in ques¬ 
tion, filed for 1921 fiscal years under the Reve¬ 
nue Act of 1918 will, for purposes of the Revenue 
Act of 1921, be considered by respondent as proper 
returns for the period in question to the extent of 


the income reported and tax computed thereunder, 
and assessment and collection of the tax liabilities 
incurred and so reported will be made, and that 
an additional or amended return will be required 
only from those upon whom the Revenue Act of 
1921 places an additional tax liability, this amend¬ 
ed return to be made only in respect to such addi¬ 
tional tax which will thereupon be covered by an 
additional assessment and collected at the time or 
times at which tax payments will be due for the 
succeeding fiscal year. In this connectioh it is 
noted that the return here in question was filed on 
May 16, 1921, and that on November 22, 1921, 
when the Revenue Act of 1921 was approved, this 
petitioner had not only filed a return complying 
fully with the requirements of that Act blit pre¬ 
sumably assessment had been made of the tax 
computed thereunder and three of the fbur in¬ 
stallments of such tax had been collected slnd vet 

i * 

respondent now contends that the return filed is 
a nullity in so far as the Revenue Act of |1921 is 
concerned and that this taxpayer must be consid¬ 
ered as having filed no return for the period in 
question, and the foregoing opinion reaches the 
same conclusion. 

“When we examine the deficiency determined 
in this case it is noted that no part of it Consists 
of taxes due under the 1921 Act and not due un¬ 
der the Act of 1918, with the exception of| $33.33 
which arises merelv from the fact that the 1918 

i 

Act allows a specific exemption of $2,000 to all 
corporations which is not allowable to this par¬ 
ticular taxpayer under the Act of 1921, jits re¬ 
ported net income being in excess of $25,0j)0, and 
two months of the fiscal year here in question fall¬ 
ing in 1921, the exemption is accordingly only 
$1,666.66 instead of the full amount deducted by 
this petitioner. The adjustment of this item is a 
formal one calling for a simple computation upon 
the facts appearing on the face of the return filed, 
and I do not think that the provisions of the Act 
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require or the provisions of the regulations an¬ 
nounced by respondent could be reasonably con¬ 
strued by a taxpayer, under these circumstances, 
as requiring him to file a new return merely to 
make a formal adjustment in computation in re¬ 
spect to the tax shown as due on the original re¬ 
turn where the amount of such adjustment is one 
subject to immedate determination on the facts 
and figures furnished thereby. The new return, 
if filed, would have been the same with merely a 
slight change in the computation of the tax. Can it 
be said that this petitioner was by the Revenue Act 
of 1921 required to file a new return, or could be 
required by an administrative regulation to file 
a new return, merely to recompute the tax due 
by that Act upon a net income which was the same 
under the provisions of that or the preceding Act? 
The return filed set out all the items required by 
section 239 of the 1921 Act as essential to a cor¬ 
porate return and section 250 (b) places upon the 
respondent, not the taxpayer, the duty of recom¬ 
puting the tax in case it is incorrectly computed, 
by providing: 

As soon as practicable after the return is filed, 
the Commissioner shall examine it. If it then 
appears that the correct amount of the tax is 
greater or less than that shown on the return, 
the installments shall be recomputed. * * * 

‘‘The conclusion reached in the foregoing opin¬ 
ion that the statute of limitations has not yet be¬ 
gun to run as petitioner must be considered as 
never having filed a return in view of the adminis¬ 
trative rule laid down, is, to my view, not sound. 
Respondent contends that his action was taken 
under authority granted by section 1303 of the 
Act authorizing him to make all needful rules or 
regulations for enforcement of its provisions but 
this contention is in disregard of the well settled 
rule that implied authority of an executive depart- 
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ment to extend or modify an Act of Congress may 
not be inferred from an express authority to en¬ 
force it. United States vs. 11,150 Pounds] of But¬ 
ter, 195 Fed. 657. The only provision of jtlie Act 
in question for extension of the period provided 
thereby for assessment and collection of | the tax 
is by section 250 (d), the same section creating 
the limitation, by a “ consent in writing/ f signed 
by respondent and the taxpayer, to a later deter¬ 
mination, assessment and collection, and it is not 
contended that such a consent has been executed. 
Can it be thought that respondent can ayoid the 
referred to provisions of section 250 (d) by dis¬ 
regard of a return regularly filed and which com¬ 
plies fully with the requirements of the ^ct and 
by regulation require it to be again filed!and on 
failure of the taxpayer to comply with sucjh regu¬ 
lation class him as one who has failed t'p file a 
return and consequently is excepted by t|iat sec¬ 
tion from the operation of the limitation upon 
assessment and collection ? 

“The Revenue Act of 1921 by its terms was 
made retroactive to January 1, 1921. It required 
returns for fiscal years ending in 1921 to lie made 
within a certain time after the close of sucli years 
and this return was made at such time;/-it re¬ 
quired the returns to state items of gross!income 
and deductions allowed by its provisions and re¬ 
port the net income so arrived at, and this! return 
must be admitted to have complied fully with this 
requirement;—it provided a specific limitation of 
time for assessment and collection of theltax, to 
date from the filing of the return. Can it |be said 
that respondent could, by an administrative regu¬ 
lation, wipe out the effect of the return do filed, 
require it to be again filed at a later date ahd thus 
extend the time specifically provided by t|he Act 
for assessment and collection of the tax?! That 
there is no limitation of time in enforcement by 
the Government of obligations due it unless spe¬ 
cifically created by Act of Congress is tbo well 
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settled to require argument. United States v . 
Insley , 130 U. S. 263; United States v. Beebe, 127 
U. S. 338; United States v. Nashville, etc. R. Co., 
118 U. S. 120; Simmons v. Ogle, 105 U. S. 271. 
Whether or not the Congress could delegate to 
respondent the power to lix the date on which the 
limitation provided will begin to run need not be 
considered, for the Act itself lixes that date as the 
one on which the return is tiled and there is 
nothing in the Act which can in anv wav be con- 
strued as granting respondent the right to di¬ 
rectly or indirectly change that date to a later one 
and thus deny to this taxpayer the privilege spe¬ 
cifically granted him by the Act. The foregoing 
opinion holds that the return tiled had no effect— 
that petitioner has in law filed no return and yet 
the deficiency determined shows that the return 
in question has been received, accepted, and audit¬ 
ed by respondent and is the basis for the deficiency 
determined. The question here is not the same 
as that decided in the cases of Updike v. United 
States, 8 Fed. (2d) 913, and United States v. Up¬ 
dike, 32 Fed. (2d) 1. In each of those cases the 
taxpayer, prior to the passage of the Revenue Act 
of October 3, 1917, filed a return for the fiscal year 
ending June 30, 1917, and, when called upon, re¬ 
fused to file a new return for that period under 
that Act which was retroactive. In those cases 
the court found that the information necessary 
to determine the taxpayer’s liability for taxes un¬ 
der the Act of October 3, 1917, was not furnished 

bv the returns filed under the former act and held 
• 

that under such conditions those returns did not 
comply with the requirements of the later act and 
could not be considered as returns under that act 
starting the running of the limitation upon as¬ 
sessment. In the present case that condition (suf¬ 
ficient information in the return to determine the 
tax liability under the new act) the absence of 
which the court in those cases hold precluded the 
consideration of the return as a basis for the 
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starting of the limitation, is clearly shown! to exist 
and the reasoning of those opinions is, I think, on 
the facts herein proven, contrary to thei conclu¬ 
sion reached in the majority opinion. 

“By Title II of the Revenue Act of 1 ( J)21 it is 
provided: 

Sec. 227 (a) That returns (except in the case 
of nonresident aliens) shall be made on or be¬ 
fore the fifteenth dav of the third month follow- 
ing the close of the fiscal year, or, if the return 
is made on the basis of the calendar year, then 
the return shall be made on or before the 15th 

dav of March. * * * 

* 

Sec. 241 (a) That returns of corporations 
shall be made at the same time as is provided 
in subdivision (a) of section 227. * * * j 
Sec. 263. That this title shall take e|ffect as 
of January 1, 1921. 

“By these enactments Congress provided as of 
January 1 , 1921 , that returns of income for fiscal 
years ending in 1921 should be made withjn three 
months and 15 days following the close jof such 
fiscal years. The return here in question \Ras filed 
by petitioner subsequent to the effective jdate of 
that act and complied fully with these Require¬ 
ments. It is not contended that it woujd have 
been an insufficient return if filed subsequent to 
the passage of that act or subsequent to the date 
of Treasury Decision 3310 heretofore quoted. 

“Even though it be held that the return in this 
case could not be considered as having beqn filed 
on May 16, 1921, under the Revenue Act qf 1921, 
because such Act was passed subsequent |to that 
date, it does appear that such return wasj on file 
when that Act became law, and respondent from 
that time forward had in his hands a return made 
under oath by this taxpayer, covering the' period 
in question, filed at the time required by that Act 
to be filed, and furnishing the information re- 
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quired by that Act. The regulation of the Com¬ 
missioner requiring new returns to be filed, if ap¬ 
plicable to this taxpayer, called for a new return 
to be filed under the 1921 Act by May 15, 1922, 
and it is not questioned that the refiling of this 
same return would have been a full compliance 
with that regulation. It is true that the return 
filed on May 16, 1921, was not again filed with the 
respondent by May 15, 1922, but it does appear 
that upon that date no action was taken by this 
taxpayer to file a new return, and it appears to 
me that these existing conditions were sufficient to 
put respondent upon notice that the return on file 
was beings then relied upon and offered by the tax¬ 
payer as the return required of him under exist¬ 
ing law. This, coupled with the fact that the re¬ 
turn complied with the requirements of the law 
and was accepted, examined, and the deficiency 
here in question determined thereon by the Com¬ 
missioner, is, I think, sufficient to establish the 
fact that the petitioner had in any event, as of 

that date, submitted the necessarv return. If the 

* 

term of the limitation upon assessment and col¬ 
lection was in effect or began to run upon that 
date, May 15, 1922, the four-year period for as¬ 
sessment! and collection provided by the Act of 
1926 would have elapsed prior to the determining 
of the deficiencv here in question on September 
17, 1926. 

“I can not agree with the majority opinion that 
that this taxpayer has never filed a return which 
can be considered as such under the Revenue Act 
of 1921, when the record shows it as submitting 
a return complying with that Act and this return 
considered by respondent and the deficiency here 
appealed determined thereon. It does not ap¬ 
pear that petitioner was ever called upon by re¬ 
spondent to file another return nor was action 
taken under section 3176 of the Act in question to 
file a return for it as called for in the case of a 
taxpayer who has failed to make a return. On 
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the other hand, we find the petitioner noticed by 
respondent of a deficiency determined “fijom an 
audit of your income and profits tax return for 
the fiscal vear ended February 28, 1921.’ ’ 
“Petitioner’s legal obligation is one impqsed by 
the Act and his compliance with its requirements 
entitles him to the benefits and protection! of its 
provisions, and I think that he is entitled tjo have 
assessment and collection made within the [period 
provided thereby and as changed by subsequent 
amendment, and that such period could notj be ex¬ 
tended, and his right under the Act abridged by 
an administrative requirement that he again com¬ 
ply with its provisions. 

“That the conclusion reached by the foregoing 
opinion is unreasonable is, I think, best illujstrated 
by an application of it to two corporations filing 
returns on the same date, for 1921 fiscal years, 
under conditions similar to those here involved, 
and reporting net incomes of $25,000 and $25,001, 
respectively, the only difference being that bne has 
returned one dollar on net income in excesk of the 
other. On appeal from deficiencies determined 
against each after expiration of the statutory pe¬ 
riod for assessment and collection, an application 
of the rule laid down by the majority opinion 
would necessarily hold that the first corporation 
had filed a return under the 1921 Act but ,fhe sec¬ 
ond had filed no return—that as to the first cor¬ 
poration collection could not be made of the defi¬ 
ciency determined, but as to the second the stat¬ 
ute of limitations did not bar assessment and col¬ 
lection. Such a conclusion is reached by k refine- 
ment of reasoning with which I can not agree. ’ ’ 

VI. 

CONCLUSION. 

j 

For the reasons given, it is respectfully submitted 
that the assessment and collection of the deficiency in 
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tax of $10,302.48 together with interest for the fiscal 
year ended April 30, 1921, was barred by the statute 
of limitations prior to the mailing of the deficiency 
notice, and that the case should be remanded to the 
Board with instructions to enter a judgment of no 
deficiency. 

Frederick Schwertner, 

1000 National Press Bldg., 
i Washington, D. C., 

! Attorney for Appellant. 
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In the Court of Appeals of the District 

of Columbia 

| 

January Term, 1930 

No. 5142 

Isaac Goldmaxx Company, appellant 

V. I 

David H. Blair, Commissioner of Internal 

Revenue i 

i 

_ ! 

APPEAL FROM THE UNITED STATES BOARD OF TAX 

APPEALS | 

j 

BRIEF FOR APPELLEE 

I 

. i 

PREVIOUS OPINION 

The only previous opinion in the present ease is 
that of the United States Board of Tax Appeals 
(R. 10-11), reported in 17 B. T. A. 1103. 

JURISDICTION 

i 

This appeal involves deficiencies in income and 
excess-profits taxes for the fiscal year ended April 
30,1921, in the sum of $10,302.48, and is takenj from 
a decision of the United States Board of Tax Ap¬ 
peals entered October 28, 1929. (R. 11.) j The 

a) i 



case is brought to this Court by petition for review 
filed on January 17, 1930 (R. 12-15), pursuant to 
the provisions of the Revenue Act of 1926, c. 27, 
Sections 1001-1003, 44 Stat. 9, 109-110, and pur¬ 
suant to stipulation entered and filed January 17, 
1930 (R. 16). 

QUESTION PRESENTED 

Appellant’s taxable fiscal year ended April 30, 
1921. On July 9,1921, appellant filed a tax return 
for that vear under the 1918 Revenue Act. On 
January 14, 1922, subsequent to the enactment of 
the 1921 Act which is controlling, appellant filed 
another return covering the same period under the 
1921 Act. The latter return showed an additional 
tax. The four-year statutory period of limitations 
started to run from the date of the filing of “the 
return” under the controlling Act. The question 
presented is whether or not the statute of limita¬ 
tions has barred the assessment and collection of 
the deficiency in 1921 taxes asserted by appellee on 
December 14,1925. 

STATUTES AND TREASURY DECISIONS INVOLVED 

The pertinent provisions of the Revenue Acts 
are as follows: 

Revenue. Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 227. (a) That returns shall be made 
on or before the fifteenth dav of the third 
month following the close of the fiscal 
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I 

i 


Sec. 236. That for the purpose onbt of 
the tax imposed by section 230 there shall be 
allowed the following credits: 

* * * * * ! 

! 

(c) In the case of a domestic corporation, 

$ 2 , 000 . • | 

Sec. 239. That every corporation subject 

to taxation under this title * * * shall 

make a return, stating specifically the items 

of its gross income and the deductions land 

credits allowed bv this title. * * * ! 

* 


Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 200. That when used in this title—|— 

(1) The term “taxable year” mean^ the 
calendar year, or the fiscal year ending dur¬ 
ing such calendar year, upon the basils of 
which the net income is computed under sec¬ 
tion 212 or section 232. The term “ijiscal 
year” means an accounting period of twelve 
months ending on the last dav of any mlonth 
other than December. The first taxable 
year, to be called the taxable year 1921, jsliall 
be the calendar year 1921 or am 
cal rear ending during the calendar 

•/ c? Cr* «' 

1921 : * * * 

7 I 

Sec. 205. (a) That if a taxpayer njakes 


fis- 
vear 


return for a fiscal year beginning in 


1920 


and ending in 1921, his tax under thisj title 

for the taxable vear 1921 shall be the I sum 

•/ 

of: (1) the same proportion of a tax for 
the entire period computed under Title II 
of the Revenue Act of 1918 at the rates for 
the calendar year 1920 which the portion of 


i 
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sucli period failing within the calendar year 
1920 is of the entire period, and (2) the 
same proportion of a tax for the entire 
period computed under this title at the rates 
for the calendar year 1921, which the por¬ 
tion of such period falling within the 
calendar vear 1921 is of the entire 
period. * * *. 

Sec. 236. That for the purpose only of 
the tax imposed by section 230 there shall 
be allowed the following credits: 

# # * # # 


(b) In the case of a domestic corporation 
the net income of which is $25,000 or less, a 
specific credit of $2.000; but if the net income 
is more than $25,000 the tax imposed by sec¬ 
tion 230 shall not exceed the tax which would 


be payable if the $2,000 credit were allowed, 
plus the amount of the net income in excess 
of $25,000; * * *. 

Sec. 239. That every corporation subject 
to taxation under this title * * * shall 

make a return stating specifically the items 
of its gross income and the deductions and 
credits allowed bv this title * * *. 

Sec. 1303. That the Commissioner, with 
the approval of the Secretary, is hereby 
authorized to make all needful rules and 
regulations for the enforcement of the pro¬ 
visions of this Act. * * * 

Sec. 1400. (a) That the following parts 
of the Revenue Act of 1918 are repealed, to 
take effect (except as otherwise provided in 
this Act) on January 1, 1922, subject to the 
limitations provided in subdivision (b) : 


D 


Title II (called “Income Tax”) jas of 
January 1,1921; * * *. 

Revenue Act of 1924, c. 234. 43 Stat. 253: 

/ 7 

Sec. 274. (a) If, in the case of any tax¬ 
payer, the Commissioner determines! that 
there is a deficiency in respect of the tax im¬ 
posed by this title, the taxpayer, except as 
provided in subdivision (d), shall be notified 
of such deficiency bv registered mail, but 
such deficiency shall be assessed only aej here¬ 
inafter provided. Within 60 days j after 
such notice is mailed the taxpayer may file 
an appeal with the Board of Tax Appeals 
established bv section 900. I 

Sec. 277. (a) Except as provided ijn sec¬ 
tion 278 and in subdivision (b) of section 
274 and in subdivision (b) of section j 279— 
(1) The amount of income, excess-profits, 
and war-profits taxes imposed by thelReve- 

nue Act of 1921, and bv such Act as 

/ 

amended, for the taxable year 1921 and suc¬ 
ceeding taxable years, and the amount of 
income taxes imposed by this Act, sl|all be 
assessed within four years after the return 
was filed, and no proceeding in court for the 
collection of such taxes shall be begun after 
the expiration of such period. 

Sec. 278. (d) Where the assessment of 
the tax is made within the period prescribed 
in section 277 or in this section, such tax may 
be collected by distraint or by a proceeding 
in court, begun within six years after ihe as¬ 
sessment of the tax. Nothing in this Act 
shall be construed as preventing the begin- 
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ning, without assessment, of a proceeding in 

court for the collection of the tax at any 

time before the expiration of the period 

within which an assessment mav be made. 

%/ 

Revenue Act of 1926, c. 27, 44 Stat. 9, 131. 

Sec^ 277. (a) Except as provided in sec¬ 
tion 278— 


* * * * * 


(2) The amount of income, excess-profits 
and war-profits taxes imposed by the Rev¬ 
enue Act of 1921, and by such Act as amended 


for the taxable year 1921 
assessed within four vears 


* * shall be 

after the return 


was filed, and no proceeding in court without 


assessment for the collection of such taxes 


shall be begun after the expiration of such 
period. 


* * * * * 


(b) The running of the statute of limita¬ 
tions provided in this section or in section 
278 on the making of assessments and the 
beginning of distraint or a proceeding in 
court for collection, in respect of any defi¬ 
ciency, shall (after the mailing of a notice 
under subdivision (a) of section 274) be 
suspended for the period during which the 
Commissioner is prohibited from making 
the assessment or beginning distraint or a 
proceeding in court, and for 60 days there¬ 
after. 


Sec: 274. (a) If in the case of any tax¬ 
payer, the Commissioner determines that 
there is a deficiency in respect of the tax 
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i 

i 

imposed by this title, the Commissioner is 
authorized to send notice of such deficiency 
to the taxpayer by registered mail. Within 
60 days after such notice is mailed * * * 

the taxpayer may file a petition with the 
Board of Tax Appeals for a redetermxnation 
of the deficiency. Except as otherwise pro¬ 
vided in subdivision (d) or (f) of this sec¬ 
tion or in section 279, 282, or 1001, no assess¬ 
ment of a deficiency in respect of the tax 
imposed by this title and no distraint or 
proceeding in court for its collection shall 
be made, begun, or prosecuted until such 
notice has been mailed to the taxpayer, nor 
until the expiration of such 60-day period, 
nor, if a petition has been filed wjith the 
Board, until the decision of the Board has 
become final. Notwithstanding the provi¬ 
sions of section 3224 of the Revised Statutes 
the making of such assessment or the begin¬ 
ning of such proceeding or distraint! during 
the time such prohibition is in force 1 may be 
enjoined by a proceeding in the proper court. 

Sec. 278. (d) Where the assessment of 
any income, excess-profits, or war-profits 
tax imposed by this title or by prior Act of 
Congress has been made (whether before or 
after the enactment of this Act) within the 
statutory period of limitation properly ap¬ 
plicable thereto, such tax may be collected 
by distraint or by a proceeding in court (be¬ 
gun before or after the enactment 1 of this 
act), but only is begun (1) within six years 
after the assessment of the tax, or (£) prior 
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to tlie expiration of any period for collec¬ 
tion agreed upon in writing by the Com¬ 
missioner and the taxpayer. 

Sec. 1105. No taxpayer shall be subjected 
to unnecessary examinations or investiga¬ 
tions, and only one inspection of a taxpay¬ 
er’s books of account shall be made for each 
taxable year unless the taxpayer requests 
otherwise or unless the Commissioner, after 
investigation, notifies the taxpayer in writing 
that an, additional inspection is necessary. 

Treasury Decision 3220: 

To Collectors of Internal Revenue and 

Others Concerned: 

An examination of income and excess- 
profits tax returns for 1917 and subsequent 
years has disclosed that many taxpayers have 
used appreciated and inflated values in de¬ 
termining invested capital shown in such 
returns contrary to section 207 of the Rev¬ 
enue Act of 1917 and section 326 of the 
Revenue Act of 1918. 

This office has held consistently that the 
use of appreciated or inflated values in 
determining invested capital is not permis¬ 
sible and this ruling has been sustained by 
the United States Supreme Court in the case 
of the La Belle Iron Works v. The United 
States (41 Sup. Ct., 528: T. D. 3051). 

All taxpayers who, in the preparation of 
their income and excess profits tax returns 
for 1917 and subsequent years, have used 
appreciated or inflated values in determin¬ 
ing the amount of their invested capital are 


required to file with the collector of internal 
revenue within 90 days from date of this 
decision amended returns for each jof such 
years, in which the invested capital shall be 
computed strictly in accordance with! the law 
and regulations and without the j use of 
appreciated or inflated values. It; is not 
required that such amended returns shall 
include the figures shown in the Original 
returns which are unaffected by tliis deci¬ 
sion. Only such figures as are necessary to 
show the correct values used in the!compu¬ 
tation of invested capital and such totals as 
are necessary to a redetermination of; the tax 
need be shown. Payment of the additional 
tax shown to be due on such amended j returns 
must also be made at the time the |returns 
are filed. 

Failure to file amended returns within the 
time specified will subject taxpayer^ to the 
penalties provided for in section 3176, 
United States Revised Statutes, as amended. 

i 

Treasurv Decision 3305: 

«/ 

! 

To Collectors of Internal Reveniie and 

Others Concerned: 

If any taxpayer has before Noverhber 23, 
1921, filed a return for a fiscal year ending 
in 1921, and paid or become liable for a tax 
computed under the Revenue Act of 1918, 
and is subject to additional tax for the same 
period under the Revenue Act of 1921, the 
return covering such additional tajs shall 
be filed at the same time as the returns of 

i 

persons making returns for the fiscal year 
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ending February 28,1922, are due under the 
law and regulations, and payment of such 
additional tax is due in the same install¬ 
ments and at the same times as in the case 
of payments based on returns for the fiscal 
year ending February 28, 1922. If no part 
of the tax for the taxpayer’s fiscal year was 
due until after November 22,1921, the whole 
amount of tax due, including the tax due 
under the original return and the additional 
tax due under the new return, will be pay¬ 
able in the same installments and at the 
same times as in the case of payments based 
on returns for the fiscal year ending Feb- 
ruarv 28, 1922. Attention is directed to the 
provisions of sections 214 (a) (9) and 234 
(a) (8) of the Revenue Act of 1921. 

Treasury Decision 3310: 

%• 

To Collectors cjf Internal Revenue and 

Others Concerned: 

T. D. 3305, approved March 16, 1922, is 
amended to read as follows: 

“If any taxpayer has, before November 
23, 1921. filed a return for a fiscal year end¬ 
ing in 1921, and paid or become liable for 
a tax computed under the Revenue Act of 
1918, and is subject to additional tax for the 
same period under the Revenue Act of 1921, 
a return covering such additional tax shall 
be filed at the same time as the returns of 
persons making returns for the fiscal year 
ending February 2S. 1922, are due under the 
laws and regulations, and payment of such 
additional tax will be due in the same install- 
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n 


ments and at the same times as in the ease 
of payments based on returns for tlie fiscal 
vear ending February 28, 1922. Attention 
is directed to the provisions of sections 214 
(a) (9) and 234 (a) (S) of the revenue act 
of 1921.” I 


STATEMENT OF FACTS j 

j 

The facts as found by the Board of Tax Appeals 
are as follows (R. 9-10): 

The petitioner is a corporation organized 
under the laws of the State of New York on 
May 1, 1900, with its principal office in New 
York City. It is engaged in the printing 
business. ! 

i 

On July 9, 1921, it filed a corporation in¬ 
come and profits tax return for the fiscal 
year ended April 30, 1921, on Fofm 1120, 
disclosing a tax liability of $15,830.^6 and on 
Schedule A, Item 27, $82,964.70 a$ net in¬ 
come for the taxable period. j 

The amount of tax shown on this return 
has been paid. On January 14, |1922, an 
amended return for the same period was 
filed on the same kind of a form. jAttached 
to this amended return was a stateihent that 
it was filed in accordance with jthe pro¬ 
visions of Treasury Decision 3^20. The 
amended return showed the same n£t income 
for the taxable period as was shown on the 
previous return, but showed a reduced 
amount of invested capital and disclosed an 
additional tax liability of $2,254.17 which 
has been paid. On both returns the peti- 

j 

I 


I 


I 

j 

i 
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tioner claimed an exemption of $2,000. Both 
of these returns were prepared by account¬ 
ants from the petitioner’s books and were 
believed by the president of the petitioner 
to be honest returns. 

On December 14, 1925, the Commissioner 
mailed his deficiency notice to the petitioner. 
In his determination of the deficiency the 
Commissioner did not disallow the exemp¬ 
tion of $2,000 which had been claimed by the 
petitioner, but the deficiency determined 
resulted entirely from other adjustments. 
No consent in writing has ever been entered 
into by the petitioner with respect to its tax 
liability for the period in question, although 


it was requested to sign a waiver enclosed in 


a letter from the Deputy Commissioner en¬ 


tered June 29,1925. 


The petitioner filed its petition in this 
case with this Board on February 10, 1926. 
The case was set for hearing on September 
12, 1928, but as there was no appearance for 
the petitioner, the proceeding was dismissed 
for lack of prosecution and judgment entered 
for the Commissioner. Therefore on Octo¬ 
ber 6,1928, the amount of $10,302.48, together 
with interest in the amount of $4,233.82, was 
assessed. Prior to that time no proceeding 
in court or otherwise was ever instituted for 
the collection of the tax and interest. On 
October 2, 1928, the petitioner filed a motion 
to have the Board’s order of dismissal va¬ 
cated and on November 21, 1928, the motion 
was granted and the ease was orderd to be 
and was heard on January 21,1929. 
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On the basis of the foregoing findings, the Board 
of Tax Appeals sustained the determination jof the 
Commissioner of Internal Revenue that tljie re¬ 
turn filed January 14,1922, under the 1921 Revenue 
Act. and not that filed July 9, 1921, under the 1918 
Act. started the running of the four-year llmita- 

tion period, and that therefore the Commissioner 

i. 

was not barred from determining and assessing a 
deficiency as to appellant for its fiscal period 
ended April 30, 1921. The Board accordingly en¬ 
tered an order redetermining the deficiency for the 
fiscal year ended April 30, 1921, to be $10,302.48. 
(R. 11.) From the order so entered, appellant 
took this appeal. (R. 12.) 


SUMMARY OF ARGUMENT 


Appellant’s tax return was filed on the bgsis of 
the fiscal year ended April 30, 1921. While the 
1918 Revenue Act was still in force, appellant filed 
a return for that period under the provisibns of 
the then prevailing law and in due course p^id the 
tax shown thereon. After the enactment jof the 
Revenue Act of 1921, appellant filed another Return 
covering the same period and showing additional 
taxes. The provisions of the 1921 Revenue Act, 
as well as the Treasury Regulations, specifically 
required that new returns be filed for the fiscal 
year 1921 in cases where there were additional taxes 
notwithstanding returns previously filed for the 
same periods under the prior Act. It is, j there¬ 
fore, submitted that appellant’s return shoeing an 


i 

I 
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additional tax and filed January 14,1922, under the 
provisions of tlie Treasury Regulations and the 
controlling Revenue Act of 1921, instead of the 
return filed Julv 9, 1921, under the noncontrolline 

* / / c 

1918 Act, was “the return" required by the 1921 

Act and that it necessarilv started the four-vear 

%/ •/ 

statute of limitations to run. Under the circum¬ 
stances the Commissioner’s deficiency notice of 

« 

December 14, 1925, was timely mailed pursuant to 
Section 274 of the Revenue Act of 1924. 


ARGUMENT 


The four-year statutory period of limitations has 
not barred the assessment and collection of the 
deficiency in 1921 income and profits taxes asserted 
by appellant in deficiency letter of December 14 , 
1925 , which was mailed within the four-year period 
from the date of the return showing additional 
taxes filed on January 14 , 1022 , under the control¬ 
ling Revenue Act of 1921 , but not nothin such 
period reckoned from the date of the return filed 
Judy 9,1921, under the noncontrolling 1918 Act . 


Appellant's taxable year was the twelve-month 
period ended April 30, 1921. On July 9, 1921, 
appellant filed its income and profits tax return for 
that fiscal year as required by the Revenue Act of 
1918. The taxes shown thereon have been assessed 
and paid. (R. 9.) On November 23, 1921, the 
Revenue Act of 1921 was enacted. Its provisions 
were controlling for all tax returns covering calen¬ 
dar or fiscal vears ending in the vear 1921. On 
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January 14, 1922, appellant, under the Revenue 
Act of 1921 and pursuant to the provisions of Treas¬ 
ury Decision 3220, supra, tiled another tax return 
for the same taxable period. This return showed 
considerable additional taxes. (R. 9.) If, as 
appellant argues, the first return, tiled while the 
provisions of the 1918 Act were still in effect, 
started the running of the four-year statute of 
limitations, the Commissioner’s deficiency letter of 

December 14, 192*3, was not timelv mailed. It is 

* / %/ 

submitted, however, that the return filed January 

7 ; v 

14. 1922, after the enactment and under the provi¬ 
sions of the controlling Revenue Act of 1921, was 

i 

“the return which started the running <j>f the 

i 

limitation period. The question presented to this 
court, therefore, is whether the return filed July 9, 

1921, under the 1918 Act, or that filed January 14, 

1922, under the 1921 Act, is the return required 
bv law. 

v ! 

The Revenue Act of 1918 contained provisions 

defining corporate gross and net income, providing 

a credit of $2,000 against income of domestic cor- 

| 

porations and for the filing of corporate tax re¬ 
turns for 1918 and subsequent years which, of 
course, then included the taxable year here ip ques¬ 
tion. See Title II, Sections 232, 233, 236 (c), and 
239, respectively, of the 1918 Revenue Act,} supra . 
These provisions of the 1918 Act, however, were 
repealed and superseded by those of the Revenue 
Act of 1921. Section 1400 (a), Revenue Act of 





1921, supra . It is submitted, therefore, that any 
returns filed under the provisions of the 1918 Act 
could be of no force or effect for the year 1921 for 
the reason that returns for that year are required 
specifically by the 1921 Act and Treasury Regula¬ 
tions issued thereunder. 


Moreover, of the Revenue Act of 1921, Section 

200, supra, defines the first, taxable, fiscal year 

1921, as in the instant case, to mean an accounting 

period of twelve months ending on the last day 

of anv month other than December: Section 205 
* 

(a), supra, states the manner in which taxes for 
fiscal years ending in 1921 shall be computed; 
Section 236 (b), supra, provides a credit of $2,000 
if the corporate net income does not and no credit 


if it does exceed $25,000; and Section 239, supra, 
requires “That every corporation subject to taxa¬ 
tion under this title * * * shall make a re¬ 
turn * * If the wording of Section 239 

means anything, it clearly means that corpora¬ 
tions were without exception required to make 
returns of income under the 1921 Act whether or 
not returns had been previously filed under prior 
Acts for the same period. If returns filed under 
prior Acts were to have been accepted as filed 
under the 1921 Act, the latter would certainly have 
so specified. 

The Commissioner of Internal Revenue, how¬ 
ever, did not desire that corporations be needlessly 
required to file new tax returns under the 1921 Act 



where there would be no additional taxes and such 
filing would be merely an idle Act. That official, 
therefore, under authority granted in Section 1303 
of the Revenue Act of 1921, promulgated regula¬ 
tions requiring taxpayers who had, under the 1918 
Act, made returns of taxable income for any fiscal 
year ending in 1921 to file new returns only in all 
cases where the taxpayers were “subject to addi¬ 
tional tax for the same period under the Revenue 
Act of 1921.” See Treasury Decision 3305, as 

i 

amended by Treasury Decision 3310, reported in 
Internal Revenue C. B. 1-1, pp. 247-248. While 
the 1921 Act required returns for 1921 to be filed 
whether or not previously filed under prior Acts, 
the Commissioner’s regulations specified in !what 
particular cases, where and when they mu$t be 
filed. Appellant’s 1921 return falls squarely wjithin 
the requirements of those regulations. Therefore, 
regardless of what returns it filed under prior 
Revenue Acts, its return showing additional taxes 
filed after the enactment and under the provisions 
of the 1921 Act is clearly “the return” required 
by the Act. Consequently, it is the return which 
started the running of the statute of limitations. 

Appellant’s 1921 tax return filed under the; 1921 
Act showed taxable net income in excess of $25,000 
and additional taxes due. The 1918 law allowed 
all domestic corporations a specific credit of $2,000 
against net income. The 1921 law made such al¬ 
lowance only in cases where the corporate net in- 
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come did not exceed $25,000. Therefore, to this 
extent at least, there were additional taxes due from 
appellant under the provisions of the 1921 Act. 
Appellant erroneously claimed the $2,000 credit on 
its new return tiled under the 1921 Act. Whether 
or not the Commissioner noticed the discrepancy 
and failed to disallow the credit is utterly imma- 
terial. The liability for the additional tax was 
nevertheless there. 

The Treasury Department has consistently ruled 
that although tax returns for fiscal years ended in 
1921 had, before the date of enactment of the 1921 
Act, been filed under the 1918 Act, new returns for 
the same periods must nevertheless be filed under 
the 1921 Act in every case where there were addi- 
tional taxes resulting from the provisions of the 
1921 Act. Treasury Decision 3305, as amended bv 

•/ 4 %! 

Treasury Decision 3310, supra. Regulations so 
promulgated, if not in conflict with the express stat¬ 
utory provisions, have the force and effect of law. 
Maryland Casualty Co. v. United States, 251 U. S. 
342, 349; United States v. Grimaud, 220 U. S. 506. 

Settled administrative interpretation of a stat¬ 
ute, applied over a long period of time, should be 
given great weight by the courts. United States 
v. Hermanos Compania, 209 U. S. 337. It should 
not be disturbed except for weighty reasons. 
Brewster v. Gage, 280 U. S. 327. If the interpreta¬ 
tion of the statute applied by the Treasury Depart¬ 
ment was contrary to the intention of Congress, it 
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is reasonable to suppose that it would have been 
specifically corrected in some of the revisions of the 
laws taxing income in 1924, 1926, or 1928. Heiner 
v. Colonial Trust Co., 275 IT. S. 232, 235. j 
Likewise, the Board of Tax Appeals )ias re¬ 
peatedly and consistently held that in case]* where 
tax returns for fiscal years ended in 1921 liaji, prior 
to the passage of the 1921 Act. been filed under 
the 1918 Act, a new return for the same! period 
must be filed if there was an aditional tax due un¬ 
der the 1921 Act, that in such cases tht latter 

I 

return was the original return under thfe latter 
Act and that therefore it was “the return]’ which 
started the running of the statute of limitations. 
United States v. Updike, 1 F. (2d) 550; safne case 
(C. C. A. 8th), 8 F. (2d) 913; certiorari|denied, 
271 U. S. 661; John Wana maker Philadelphia, 8 
B. T. A. 864; Fred T. Ley <{• Co., Inc., 9 B. T. A. 
749: 21. Brown <rf Co., 9 B. T. A. 753; Keystone 
Coal c(‘ Mining Co., 10 B. T. A. 295; Palmetto 
Coal Co., 11 B. T. A. 154: Whiteliouse !Leather 
Products Co.. 12 B. T. A. 714; Louisville'] Veneer 
Mills. 12 B. T. A. 1352; C. A. Lawton Co., ]13 B. T. 
A. S: Valentine-Clark Co., 14 B. T. A. 5|62; and 
Hutchinson Co., 14 B. T. A. 367. In tihe last- 
mentioned case, the Board stated (p. 369): 

Such a view is not unreasonable!even in 

i 

a case where the onlv change is the felimina- 
tion of an exemption in the computation of 
the tax, because it places upon the taxpayer 
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the responsibility of making a return show¬ 
ing what it honestly believes is its tax lia¬ 
bility under the Act, which liability it then 

*/ * 

must meet by payments in due time. This 

is the usual and orderly wav in which all 

taxes under the Act are reported and paid. 

See United States v. Updike, supra. To 

hold that where additional tax is due as the 

result of the elimination of an exemption. 

the Commissioner must recompute the tax 

liability and assess and collect the tax at 
* 

his peril as he must do where he takes a 

different view of the tax liability from that 

* 

shown on the return, would be unusual, bur¬ 
densome to him, unreasonable, and a 

/ 

strained interpretation of the Act. 

It is submitted, therefore, that from the earliest 
rulings to the present time, the courts, the Board 
of Tax Appeals, and the Treasury Department 
have, under their construction of the law, con¬ 
sistently ruled that a new, original return must be 
filed under the provisions of the 1921 Act in all 
eases where there were additional taxes due under 
the latter Act despite the fact that there had been 
a return for the same period filed under a prior 
Act. The courts have held that where there is 
doubt as to the correct construction of an Act, and 
there has been a long acquiescence in the regula¬ 
tion of the department charged with its execution, 
and rights of parties have been determined and 
adjusted by such regulation, it is not to be dis- 



! 
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regarded without the most cogent and persuasive 
reasons. United States v. Hill, 120 U. S. 169,182; 
United States v. Philbrick , 120 U. S. 52, 59 ; Brawn 
v. United Stales, 113 U. S. 568, 571; Robert son v. 
Downing, 127 U. S. 607. See also First National 
Bank v. United States (C. C. A. 8th), 206 Jjed. 374. 

It is clear from the foregoing that the return 
filed after the enactment and under the provisions 

of the 1921 Act was the onlv and original return 

*■ *"■ 

filed under that Act. It follows that it vjas ‘‘the 
return” which started the running of tliq limita- 
tation period. Since the Commissioner’s deficiency 
notice was mailed within four years from jhe date 
of filing of the original return, it was timely] mailed. 
It is conceded and the Board of Tax Appeals and 
the courts have consistently held that the Original 
return and not the amended return starts ilie run¬ 
ning of the statute of limitations. But this is obvi¬ 
ously true only provided the original returrj is “the 
return” required by the particular Revenue Act 
and not a return filed under a prior Act. 

In Updike v. United States (C. C. A. 8th), 8 F. 
(2d) 913, certiorari denied, 271 U. S. 661, the rates 
of taxes under the prior Acts (Revenue Acts of 
September 8, 1916, and March 3, 1917, c. 463, 39 
Stat. 756, and c. 159, 39 Stat. 1000, respectively) 
had been increased by the Revenue Act of October 
3, 1917 (c. 63, 40 Stat. 300). Shortly before the 
passage of the Revenue Act of October 3,1917, dis- 


solution had been effected and the Federal taxes 
paid according to the lesser rates provided by the 
prior Acts. The officers of the corporation charged 
with the postdissolution settlement of the cor¬ 
porate affairs refused to make the new fiscal-year 
return required under the retroactive provisions of 
the Act of October 3. 1917. The Commissioner, 
upon examination of the corporate books, assessed 
and collected the additional taxes provided by the 
later Act. His action was resisted bv the taxpaver 
on the grounds that the statute of limitations, 
alleged to have run from the date of the returns 
filed under the prior Acts, precluded such action. 
The Circuit Court of Appeals for the Eighth Cir¬ 
cuit, sustaining the Government's position, said 
(pp. 915. 916): 


By the act. in terms, the limitation is re¬ 
stricted to cases in which “such return was 
filed." If, as contended by appellants, no 
return was required by the Act of October 
3, 1917, then section 250 has no application. 
Their insistence is, however, that the returns 
made under the prior acts are such as bring 
them within the provisions of the limitation 
section, with respect to recoveries for taxes 
under the Act of* October 3, 1917. To this 
we can not agree. Returns under the Acts 
of 1916 and March 3 , 1917 , obviously could 
not cover the increased taxes imposed by 
the later act. For the ascertainment of the 
latter a return would be logical and essen - 


tU t • 


ZiaZ, and its requirement accords with the 
procedure established by Congress j in all 
revenue laws of this nature. * * * 

It might very well be that no previous 
return had been made by one subject to tax 
under prior acts. In such case a return 
must be made under the Act of October 3, 
1917, and not under those prior acts. * * * 
In this case a return was required, and 
none made, in a true legal sense. Therefore 
the limitation invoked has no application. 
(Italics supplied.) j 

Appellant, citing numerous Board cases] asserts 
(Br. 16, 17) that the Board has uniformly held 
where a corporate return showing a net inbome of 
$25,000 or less was filed prior to the passage of 

i 

the 1921 Act it started the four-year statutory 
period to run. In the instant case, however, the 
return showed much more than $25,000 net income 
and without needlessly reviewing those casbs in de¬ 
tail, it is sufficient to say that examination reveals 
the taxpayers’ net income being less thin or in 
excess of $25,000 was not the controlling fabtor and 
that in some the findings of fact failed j to show 
whether or not the taxpayers’ net income bxceeded 
that amount. In two of the cases the Boaiid stated, 
“The 1921 Act did not specifically provide that 
new returns should or should not be macfie under 
such circumstances.” (. Hutchinson Co., 14 B. T. 
A. 367, 369), and “in that Act (1921), th£re is no 
provision requiring corporations which had there- 

i 

j 

i 

j 

j 





tofore filed returns for a fiscal year ended in 1921 
to file any additional returns for such year.” 
( Valentine-Clark Co., 14 B. T. A. 562, 563.) These 
observations of the Board, however, are erroneous 
in that Section 239 of the 1921 Act, supra, expressly 
provides “That every corporation subject to tax¬ 
ation under this title * * * shall make a re¬ 

turn, stating specifically the items of its gross 
income and the deductions and credits allowed by 
this title.” Thus, not onlv the Commissioner’s 
regulations but also the provisions of the Act itself 
required new, original returns to be filed under the 
1921 Act in cases involving the fiscal vears ended 
in 1921. 

Appellant asserts (Br. 20-21), that it complied 
with the requirements of Section 227 (a) of the 
1921 Revenue Act which required a return to be 
filed on or before the 15th day of the third month 
following the close of the fiscal year. It is obvious, 
however, that appellant could not have complied 
with the provisions of the 1921 Act before it was 
enacted. Therefore, the return filed Julv 9, 1921, 
could not, as appellant claims, have set the statute 
of limitations in motion. It follows that only the 
return filed January 14, 1922, after the enactment 
of the 1921 Act, could have started the running of 
the statute. 

Appellant quotes at length from the dissenting 
opinion in Miles Salt Co . Ltd., 18 B. T. A. 742, 



in support of its contention that the assessment 
herein is barred. The fallacy in the conclusion of 
the minority opinion arises from the erroneous as¬ 
sumption that the 1921 Revenue Act makes nb pro¬ 
vision for the filing of a new return for fiscal years 
ending in 1921 where returns had already been 
filed under the prior Act. The contrary has 
already been clearly shown herein. It might be 
observed, too, that a dissenting opinion is hot the 
best authority in substantiation of an appellant’s 
contentions. 

The deficiency letter from which the appeal in 

i 

this ease was taken was mailed to appellant on 


December 14, 1925, in accordance with the pro¬ 
visions of Section 274 (a) of the Revenue Act of 
1924, within the statutory period for assessment 
and collection as prescribed by Section 277 (a) 

i 

(1) of the Revenue Act of 1924. From the! notice 
of deficiency the appellant appealed on February 
10, 1926, to the United States Board of Tbx Ap- 

I 

peals. (R. 3.) Therefore, as the statute of limi¬ 
tations had not run at the time of the mailing of 
the deficiency letter, it has not now run nbr will 
it run until the decision of the Board of Thx Ap¬ 
peals becomes final. (Revenue Act of 1926, Sec¬ 
tions 274 (a), 277 (b), and 1005. See also L. 
Loewy & Son v. Commissioner, 31 F. (2d) 652.) 




CONCLUSION 


It is respectfully submitted that the decision of 
the United States Board of Tax Appeals is correct 
and that it should be affirmed. 


(>. A. Youngquist, 
Assistant Attorney General. 
Sew all Key, 

S. Dee Hanson, 

Special Assistants to the Attorney General. 
C. M. Charest. 

General Counsel. 

Bureau of Internal Be venue. 
Stanley Suydam, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 
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IN THE 


Court of appeals, district of Columbia 

i 

i 

l 

No. 5142. | 

I 

— 

! 

Isaac Goldman n Company, Appellant L 

I 

vs. 

Commissioner of Internal Revenue, Appellee. 

_ 

APPELLANT’S REPLY BRIEF.; 

This case is before the Court upon a petition for 
review of a final order and decision of the United 
States Board of Tax Appeals, entered October 2S, 
1929, reported in 17 B. T. A. 1103. 

This brief is submitted to the Court u^on leave 
first had and obtained. 

Since the filing of briefs by both parties in the 

i 

above-entitled case, an appeal was taken to the Circuit 
Court of Appeals for the Fifth Circuit in tile case of 
Myles Salt Company , Ltd. v. Commissioner 'of Inter¬ 
ned Revenue , 18 B. T. A. 742, which is identical in 
principle with the case at bar and is referred to at 
length in the appellant’s main brief (pp. 22-32), and 
that Court handed down its decision on April 21, 

1931, reversing the decision of the Boarcl of Tax 

. 1 

Appeals. While this decision does not as yet appear 

in the Federal Reporter, it is reported in j Prentice- 

Hall Federal Tax Service for 1931 at page 1290, 


j 

i 
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paragraph 1101. This is the only decision of any 
Circuit Court of Appeals that is squarely in point. 
For the sake of convenience, the opinion of the Court 
in the Myles Salt case is set forth in full at the end 
of this brief as Appendix A. 

In the case at bar, the original complete return for 
the fiscal year ended April 30, 1921, was filed on July 
9, 1921, and an amended return for the same taxable 
vear was filed on January 14, 1922. The fact that an 
amended return was filed in this case does not dis¬ 
tinguish it from the Myles Salt case, because the rule 
is well established that the original complete return 
is the one which starts the statute of limitations to 
run. (Florsheim Brothers v. United States , 280 U. S. 
453, 74 L. ed. 300; United States v. Mabel Elevator 
Co ., 17 F. (2d) 109, and other cases cited at pages 
10-14 of the appellant’s main brief.) There is no re¬ 
quirement in the statute for the filing of an amended 
return, and if it were held that the filing of an 
amended return extended the period for making an 
assessment, it would serve to penalize honesty. If an 
amended return had been filed in the Myles Salt case, 
the decision of the Court would have been the same. 

Treasury Decision 2797, appearing in Vol. 21, 
Treasury Decisions, January-December, 1919, at page 
45, approved March 11, 1919, referred to in the deci¬ 
sion of the Circuit Court of Appeals for the Fifth 
Circuit in the Myles Salt case, provides as follows: 

“If a corporation has before February 25, 1919, 
filed a return for a fiscal year ending in 1918 
and paid or become liable for a tax computed 
under the revenue act of 1917, and is subject to 
additional tax for the same period under the 
revenue act of 1918, the return covering such ad- 
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ditional tax shall be filed at the same time as 
returns of persons making* returns for the! calen¬ 
dar year 1918 are due under existing* rulings, and 
payment of such additional tax is due in tlije same 
installments and at the same times as in the case 
of payments based on returns for the calendar 
year 1918. If no part of the tax for such fiscal 
year was due until after February 24, 1919, the 
whole amount of tax due, including* tax due under 
the original return and additional tax dud under 
the amended return, will be payable in tlije same 
installments and at the same times as in the case 
of payments based on returns for the calendar 

year M” 

* 

It is felt that the decision of the Circuit Court of 
Appeals in the Myles Salt case is sound and! serves 
to carry out the intent of Congress in providing a 
period of four years for assessment as to the calen¬ 
dar or fiscal year 1921. It certainly was not the pur¬ 
pose of Congress to discriminate between returns 
which showed net income of less than $25,000100 and 
more than $25,000.00 in so far as the statute of limi¬ 
tations is concerned. 

The provisions of law limiting the Government's 
time for assessment and collection of Federal income 
taxes were adopted by Congress with a view!to put¬ 
ting an end to stale demands and promoting certainty 
in business. Such provisions are entitled to h liberal 
construction in favor of the taxpayer, since thjey were 
designed for his benefit and protection. |(United 
States v. Updike , 281 U. S. 4S9, 74 L. ed. 984).j 

Frederick Schwertn^r, 

1000 National Pres^ Bldg., 
Washington, D. C. j 
Attorney for Appellant. 

May 27, 1931. 
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APPENDIX “A.” 

IX THE UNITED STATES CIRCUIT COURT OF 

APPEALS 

FOR THE FIFTH CIRCUIT, NO. 6050 


Myles Salt Company, Ltd., Petitioner, 

^Versus 

Commissioner of Internal Revenue, Respondent . 


Petition for Review of Decision of U. S. Board of 
Tax Appeals (District of Louisiana). 


E. Barrett Prettyman and Frederick R. Gibbs, (E. 
Barrett Prettyman, Frederick R. Gibbs and Preston 
B. Kavanagh on the brief), for Petitioner. 

G. A. Youngquist, Asst. Atty. Genl., Sewall Key, 
Special Asst: to Atty. Genl., C. M. Charest, Genl. 
Counsel, Bur. Int. Rev., S. A. Suydam, Special Atty., 
Bur. Int. Rev., J. Louis Monarch, Special Asst, to 
Atty. Genl., (G. A. Youngquist, Asst. Atty. Genl., and' 
J. Louis Monarch, Special Asst, to Atty. Genl., on the 
brief), for Respondent. 


Before Bryan, Foster and Sibley, Circuit Judges. 
Sibley, Circuit Judge:— 

The sole question is limitation. On May 16, 1921, 
(May 15th was Sunday), Myles Salt Company filed 


its income tax return for its fiscal year ending Febru¬ 
ary 28th, 1921, and paid the tax shown by it, all ac¬ 
cording to the Revenue Act of 1918 then in force. 
On November 23rd, 1921, the Revenue Act of j 1921 
was approved, effective as to its income tax provi¬ 
sions as of January 1st, 1921, (Section 263), aiid re¬ 
pealing as of January 1st, 1921, the corresponding 
provisions of the Revenue Act of 1918, (Section 
1400). Xo change was made affecting the tax of this 
taxpayer except that because its net income ex- 

i 

ceeded $25,000.00 it was deprived since January 1st of 
the credit of $2,000.00 allowed by Section 236,1 thus 
increasing its tax about $35.00. No new or amended 
return showing this changed computation was filed or 
requested. On Sept. 17, 1926, the Commissioner sent 
out a deficiency notice preparatory to assessing an 
additional tax arising mainly from corrections ijn the 
deductions claimed for depletion and inventory lbsses. 
Before the Board of Tax Appeals the taxpayer 
claimed that the assessment was barred by the provi¬ 
sions then in force of the Revenue Act of 1926; Sec¬ 
tion 277 (a) (2), ‘‘The amount of income, excess 
profits, and war profits taxes imposed by the Revenue 
Act of 1921, and by such Act as amended, for the 
taxable year 1921 * * * shall be assessed \yithin 

four vears after the return was filed.” Bv Section 
•/ •> 

200 (1) of the Act of 1921 the taxable year 1921 in¬ 
cluded fiscal years ending during 1921. The Board 
held, three members dissenting, that no lawful rleturn 
had been filed for the fiscal year in question, ahd no 
bar had attached because of Section 278 (a) of the 

i 

Act of 1926, “In case of a false or fraudulent return 
with intent to evade the tax or a failure to file;a re¬ 
turn the tax may be assessed * * * at any time.” 
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The return which will date the beginning of the 
limitation period, and lack of which will prevent limi¬ 
tation, is one made in substantial conformity to the 
law which required it. The Act of 1918 and that of 
1921 in Section 239 both require “Every corporation 
* shall 1 make a return stating specifically the 
items of its gross income and the deductions and 
credits allowed by this title. The return shall be 
sworn to by the president, vice-president, or other 
principal officer, and by the treasurer or assistant trea¬ 
surer.” It is no return as respects limitation if made 

tentativelv and not intended to be the basis of an 
% 

assessment. Florsheim Brothers v. United States, 
2S0 U. S. 453; or if not sworn to at all, Lucas v. Pil- 
liod, 2S1 U. S. 245. It must purport to cover the en¬ 
tire period involved, and must show the items of gross 
income, deductions and credits of the taxpayer with 
such definiteness as to permit an assessment of the 
tax, if accepted as correct. United States v. National 
Tank & Export Co., 45 Fed. (2), 1005. Perfect ac¬ 
curacy and completeness is not necessary, for there 
could rarely be an additional tax assessed except on 
some correction of the return, and if the need of cor¬ 
rection is held to make it no return, such deficiencv 

* 

assessments would never be barred. If, on the other 
hand, the return is so false as to show fraud and 
intent to evade the tax, there is by the special pro¬ 
vision above quoted no limitation. The Board found 
no fraud or bad intent in this return. If it had been 
filed or refiled the day after the Act of 1921 was 
passed, it would have been clearly good, the error in 
the deductible credit being easilv remediable bv the 
Commissioner without further information from the 
taxpayer. But it is said that because it was filed 
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before the Act was passed it cannot be a return!under 
the Act. The Act itself, however, is retroactive, de¬ 
claring itself to be effective as of January 1, 1921. 
If in effect on that date for other purpose^, why 
should it not speak from that date as to filihg re¬ 
turns f Difficulty can arise only concerning returns 
for fiscal years ending during 1921. Congress had 
them in mind, for in Section 205 (a) it was provided: 
“If a taxpayer makes return for a fiscal year jbegin- 
ning in 1920 and ending in 1921, his tax und4r this 
title for the taxable vear 1921 shall be” arrived at on 
a basis stated. Entirely conscious, therefore, that 
such returns had already been filed before tlie Act 
was passed on November 23rd, the only provisions 
Congress made as to filing them was Section 22|7 (a) 1 
“Keturns * * * shall be made on or before the 

i 

15th day of the third month following the clpse of 
the fiscal year.” If this requirement is read as of 
January 1st the return in question was filed in literal 
compliance with it. That it was the intent of Con¬ 
gress thus to ratify and adopt returns filed between 
January 1st and the passing of the Act also appears 
from its repeal of the former Act as of January 1st, 
so that there was no law except the Act of 19^1 that 
could apply to such returns. This intent is further 
shown by the history of the legislation, for thii same 
situation arises when the Act of 1918, approved Feb¬ 
ruary 24th, 1919, retroactively displaced the Act of 
1917. Its Section 227 (a) was identical with that 
just quoted, and was interpreted by Treasury Deci¬ 
sion 2797, wherebv fiscal vear returns filed before 
the Act was passed were treated as sufficient, and 
were referred to as the “original return,” but if an 
additional tax was due under the new Act “a jreturn 
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covering such additional tax” only was required, and 
called an “amended return.” Thus in no case was 
the original return treated as a nullity, but as valid 
so far as it went. By a settled principle Congress 
is to be considered as having adopted this official 
construction when it reenacted the same words in 
the new law. United States v. Falk, 204 U. S. 143; 
Stairs, et al. vs. Peaslee, 18 Howard 521. Many deci¬ 
sions of the Board of Tax Appeals have held that 
returns filed before the law was passed are not nul¬ 
lities, but sufficient to date the beginning of limitation 
if no additional tax was imposed on the particular 
taxpayer by the law although the return was actually 
incorrect and the tax paid insufficient. Ley & Co. 
Inc., 9 B. T. A. 749; Palmetto Coal Co., 11 B. T. A. 

154: Denholm & McKav Co., 15 B. T. A. 225. This 

• 

return was retained by the Commissioner, together 
with the money paid on it. An audit of it was had 
in 1923 without request for any amendment of it. 
The deficiency letter of Sept. 17th, 1926, states that 
“An audit of your income and profits tax return for 
the fiscal year ended February 28, 1921, has resulted,” 
etc., and the statement attached is based upon the 
figures of the return; so that the additional tax is 
proposed to be assessed on the return. These things 
are mentioned not as raising an estoppel to deny that 
it is a return, but as further tending to show that 
it was treated in administrative practice as, and un¬ 
derstood to be, a duly filed return and practically 
sufficient as such until the question of limitation was 
raised. AVe hold that limitation is to be dated from 
its filing on May 16th, 1921. AVe do not inquire 
whether the tax for the period prior to January 1st, 
1921, which is by Act of 1921, Section 205 (a), to be 



measured bv the Provisions of the Act of 1918, is im- 
posed by the one Act or the other, since the! limita¬ 
tion period applicable to either had expired When the 
assessment was attempted. The entire assessment is 
barred. The petition for review is granted, and the 
case is remanded for further proceedings not incon¬ 
sistent herewith. 
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I, Oakley F. Dodd, Clerk of the Lhiited States Cir¬ 
cuit Court of Appeals for the Fifth Circuit, doj hereby 
certify that the foregoing five pages, numbered from 
-1- to -5- inclusive, contain a true copy of the Opinion 
of the Court in the case of 
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Myles Salt Company, Ltd., Petitioner J 
No. 6050 versus 

\ 

Commissioner of Internal Revenue, Resporident. 

I 

as the same remains upon the files and records of 
said United States Circuit Court of Appeals. 

In Testimony Whereof, I hereunto subscribe my 
name and affix the seal of said United States Circuit 
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Court of Appeals, at the City of New Orleans, Louisi¬ 
ana, this 24th day of April, A. D. 1931. 

(Signed) Oakley F. Dodd, 

! Clerk, U. S. Circuit Court of 

Appeals for the Fifth Circuit . 

Seal of the 
United States 
Circuit Court 
of Appeals 
Fifth Circuit 
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